TAI LIEU HOI NGHI MO HINH NAM 2024

1. LAM DUNG PHAP NHAN
1.1. Téng quan

Nhiéu ngudi sir dung phap nhan cho cac hoat dong thuong mai hop phép va

dong mot vai trd quan trong trong nén kinh té cia mot dat nuéc (khu vuc phép

ly). O hau hét cac nude, ngudi ta co thé nhanh

chong va dé dang hinh thanh mot phap nhan co

tu cach phéap 1y doc 1ap, va nhd d6 ho ¢é thé tham

Phap nhan de cap dén batky thuc thé  gia vao hé théng tai chinh toan cau théng qua cac

e e e hons 51 dich vy tai chinh ma céc t6 chire (don vi bao céo)

vi moét 16 chire tai chinh hodccé s cung cap, nhu dich vu tai khoan ngan hang cua
hiru tai san. Phap nhan c6 thé bao cong ty, dich vy thé cong ty, vay von, v.v.

gbébm céc cong ty, doan thé phép nhan,

quy, cde trutng/vien, quan hé ddi tac Khi cac qudc gia thuc hién cai cach vé chng
hodc hiép hoi va cac thuc thé tuong s . z ) LT . 2z
tu c6 lién quan khac. ria tien/chong tai tro khung bo/tai tro pho bien

v khi huay diét hang loat

(CRT/CTTKB/CPBVKHDHL), cac tai khoan
ngan hang ca nhan an danh va ngan hang voé boc (ngan hang khong co bat ky su
hién dién vat ly nao ¢ cac nudc/cac khu vuc phap ly) s& khdng con nira. Do do,
cac phap nhan, bao gom ca cac cong ty vo boc da ndi 1én nhu nhitng phuong tién
cha yéu ma cic dd6i tuong toi pham lam dung cho muc dich
RT/TTKB/PBVKHDHL.!

Hai diém chinh gan v6i mot phap nhan ma nhiéu nguoi o thé tao ra va loi
dung dé che dau quyén kiém soat va quyén so hiru d6i véi phap nhan. Céc Cau
truc phap nhan phuc tap va/hodc khong rd rang khién cac co quan co tham quyén
ngay cang kho khan hon trong viéc nam bat théng tin chinh xac vé chi s hitu
huong loi, gay nhiéu can tré cho qua trinh xac dinh hanh vi pham toi va truy tim
cac dong tai chinh va tai san. Diéu nay tré nén nghiém trong hon khi cac chi s&
hiru huong loi va/hoic nhitng nguoi hd tro chuyén nghiép, vi du nhu cac nha cung
cap dich vu aty thac va cung ung dich vu cho cac cong ty (TCSPS) - nhitng nguoi
tiép tay cho hanh vi lam dung phap nhan, cu tra tai mot khu vuc phap Iy khac.2.

C4c chuan muc manh mé hon cia FATF

Vao thang 3 nam 2022, FATF da ting cuong Khuyén nghi 24 (R.24) va Luu ¥
thuc hién (Interpretive Note) doi véi cac Khuyén nghi cia FATF lién quan dén tinh
minh bach va chi so hitu huong loi cia phap nhan. FATF ciing di cong b hudng
dan cap nhat vé cha sé hiru huéng loi ciia phap nhan, dé hd tro cac nudc thuc hién
c4c yéu cau R.24 ting cuong. °

1 World Bank Group - National Money Laundering and Terrorist Financing Risk Assessment Toolkit:
https://star.worldbank.org/sites/default/files/2023-

03/Legal%20Persons%20and%20Arragements%20ML %20Risk%20Assessment%20Tool.pdf

2 The Association of Banks in Singapore and the Monetary Authority of Singapore AML/CFT Industry Partnership - Legal Persons
- Misuse Typologies and Best Practices: https://abs.org.sg/docs/library/legal-persons-misuse-typologies-and-best-practice.pdf

3 FATF - Beneficial Ownership: https://www.fatf-gafi.org/en/topics/beneficial-ownership.html


https://star.worldbank.org/sites/default/files/2023-03/Legal%20Persons%20and%20Arragements%20ML%20Risk%20Assessment%20Tool.pdf
https://star.worldbank.org/sites/default/files/2023-03/Legal%20Persons%20and%20Arragements%20ML%20Risk%20Assessment%20Tool.pdf
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R.24 hién yéu cau cac nudc danh gia va kiém soat rai ro do phap nhan, khdng chi
dbi véi cac rui ro do dugc tao ra trong mot nude/mot khu vyce phap ly, ma ca nhiing
ngudi nudc ngoai co quyen s& hiru huong loi 6 méi lién hé véi khu vuc phap 1y do.
Déng cht y la, R.24 yéu cau cac khu vyc phap Iy phai co cach tlep can da chiéu, tuc
la st dung két hop céac co ché khac nhau dé thu thap théng tin vé chu so hitu huéng
loi va dam bao théng tin ludn sin sang phuc vu cac co quan c6 tham quyén mét céch
kip thoi.*

Cac ly do toi pham lam dung phap nhan hoic mang luéi phap nhan, bao gom:
« Tao ra khoang cach vé nhan than khoi hoat dong toi pham.

« Che giau quyén so hitu thuc su ddi vai tai san, bao gom ca nhiing tai san
thudc s¢ hitu cua nhitng ca nhan c6 anh hudng chinh tri (PEP).

« Tao vo6 boc cho viéc di chuyén sé tién 16n bang hoat dong thuong mai, hop
phap.

» Hop thirc duoc nguon tién thu duoc tir toi pham bang céc khoan tien c6
nguon goc hop phap.

« Chi tiéu hodc dau tu s6 tién thu duoc tir toi pham.

« Tao diéu kién cho tham nhiing, gian 1an va tron thué.

« Chuyén tién hdi 16 hoic bién tha cong quy.

« B4o Vvé tai san c6 duoc tir nguon tién do pham toi ma co.

Nam nay, Ban Thu ky APG da yéu cau cac thanh vién APG cung cap thong
tin, b4o céo vé tinh trang lam dung phap nhan cua nudc minh. Cac nude thanh
vién da giri phan hoi sau sic, do d6 ching t6i da danh Chuong 1 nay dé tap trung
vao noi dung lam dung phap nhan va ria tién, 1am noi bat cac nd luc cua to chirc
quan sat cia APG va nd lyc cta cac to chuc chinh phu / phi chinh pha trong linh
vuc ndy. Cac nudc thanh vién di cung cip 141 nghién ctru dién hinh mé ta cac
phuong phap va xu huéng RT/TTKB/TTPBVKHDHL méi nhit, bao gém céc
nghién ctru dién hinh minh hoa su lam dung phap nhan. Phan hdi cua céc thanh
vién vé lam dung phép nhan va tai tro khung bd duoc méd ta trong Chuong 2 va 3,
va ndi dung lam dung phap nhan, tai trg pho bién vii khi hat nhan va trén tranh
cac bién phap tring phat tai chinh c6 muc tiéu, dugc du thao trong Chuong 4.

1.2 Hiéu biét ciia cac nwéc thanh vién vé rii ro RT/TTKB do lam dung
phéap nhan

Panh gia rai ro RT/TTKB, bao gom rui ro lién quan dén céac loai hinh phap
nhan 1a mot yéu cau co ban ciia FATF d6i voi cac qudc gia nham bao vé tinh toan
ven caa mdi qudc gia va hé thong tai chinh toan cau. Céac khu vuc phéap Iy chi cé
thé giam thiéu va quan Iy hiéu qua rai ro RT/TTKB, khi d3 xac dinh dugc day du
C4cC rai ro nay ngay tir ban dau. Khi tién hanh danh gia rai ro mot cach co ban va
lién tuc, cac co quan co thim quyén & mdi nudc can phai xac dinh dugc cac 16

4 FATF - The FATF Recommendations: https://www.fatf-gafi.org/content/fatf-gafi/en/publications/Fatfrecommendations/Fatf-
recommendations.html


https://www.fatf-gafi.org/content/fatf-gafi/en/publications/Fatfrecommendations/Fatf-recommendations.html
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hong va cac bién phap doi phé hiéu qua. Diéu nay gilp céc khu vyc phap Iy hicu
duoc cach thirc ma cac dbi tuong lam dung phap nhan cho cac muc dich rua
tién/tai tro khung bd, gitip cac nudc phat trién co ché giam sat va cac quy dinh dé
giam thiéu va quan ly hiéu qua rai ro.

Theo Khuyén nghi cia FATF, cac khu vuc phéap Iy phai danh gia rai ro
RT/TTKB/TTPBVKHDHL theo Khuyén nghi 1 va rii ro RT/TTKB lién quan dén
phap nhén theo Khuyén nghi 24. Khuyén nghi 24 yéu cau cac qudc gia danh gia
rai ro RT/TTKB cua cac co cau phap ly (legal structures) c6 thé duoc hinh thanh
va quan Iy ¢ trong nudc minh cling nhu cac co cau phép Iy nuéc ngoai o lién két
véi quéc gia caa minh.

Trong sé 42 thanh vién cia APG, 38 nuéc (chiém 90%) da duoc thuc hién
danh gia da phuong theo Phuong phap FATF 2012 cap nhat °. Ching t6i mo ta
cac noi dung phat hién dugc theo bao cao danh gia da phuong & phan dudi day,
lwu ¥ rang mot So bdo cdo da duoc Cong b vai nim trudc va mot s nude da thuc
hién dugc mot sd budc quan trong ké tir thoi diém danh gia da phuong do.

Théng ké vé su hiéu biét caa cac thanh vién vé rii ro RT/TTKB lién quan dén
phap nhan:

e Séau thanh vién (14%) da danh gia rui ro RT/TTKB lién quan dén
phap nhan tai thoi diém danh gia da phuong.®

e 20 thanh vién (48%) da danh gia rui ro RT/TTKB lién quan dén phap
nhan tai thoi diém danh gia da phuwong. Tuy nhién, nhom danh gia cho rang
viéc danh gia rui ro caa cac nudc ndy con c6 nhing thiéu s6t & mot sé khia
canh. Chlng & cdp do qua co ban/chung chung, khdng toan dién theo yéu
cau can lam, khéng bao gém day du cac loai hinh phap nhén, khong danh
gia day du ca phap nhan trong nuéc va / hoac quéc té, hodc khong danh gia
ddng thoi ca rai ro RT va TTKB'.

e Séu thanh vién (14%) chua danh gia rui ro RT/TTKB lién quan dén
phap nhan tai thoi diém danh gia da phuong. Tuy nhién, sau d6 ho d tién
hanh danh gia rui ro.8

e Sau thanh vién (14%) chua thuc hién danh gia rai ro RT/TTKB lién
quan dén phap nhan tai thoi diém danh gia da phuong.®

Mic du cac thanh vién dd ting cudng su hiéu biét cuia minh vé rai ro
RT/TTKB néi chung, nhung dit liéu cho thay van con nhiéu nude khé khan trong
viéc nam bat cac rai ro RT/TTKB lién quan dén phap nhan.

5 The Maldives and Niue are currently going through their mutual evaluations, and only Afghanistan and Tuvalu have not been
assessed.

6 Canada, India, Indonesia, Korea, New Zealand and United States.

7 Bangladesh, Chinese Taipei, Cook Islands, Hong Kong, China, Japan, Macao, China, Malaysia, Marshall Islands, Mongolia,
Myanmar, Nauru, Pakistan, Palau, Samoa, Solomon Islands, Timor-Leste, Thailand, Tonga, Vanuatu and Vietnam.

8 Australia, Bhutan, Brunei Darussalam, Philippines, Singapore and Sri Lanka.

9 Cambodia, China, Fiji, Lao PDR, Nepal and Papua New Guinea.



Member's understanding of risk

m 2 unassessed

B 6 assessed risk at the time of their
ME

m 20 assessed risk at the time of
their ME, but were deficient

m 6 did not assess risk at the time of
their ME, but have assessed it
since

m 6 did not assess risk at the time of
their ME

Ghi chii: 02 nuéc khong duge danh gia (chiém 10%); 6 nudc da danh gia rai
ro tai thoi diém dénh gia da phuong; 20 nuéc danh gia rai ro nhung khong danh
gia day du; 6 nudc khong danh gia rai ro tai thoi diém danh gia da phuong, nhung
sau do da thyc hién danh gia rui ro; 6 nudc khong thuc hién danh gia rui ro.

Mot S0 thanh vién da cap nhat sy hiéu biét cua minh vé rui ro RT/TTKB (va
TTPBVKHDHL) thong qua viéc tién hanh danh gia rai ro quéc gia (NRA) va/
hodc danh gia rai ro cac mébi de doa hoac rui ro theo nganh. Mot sb vi du vé céc
sang kién nhu vay duoc néu dudi day™®. Pang cha y, mot thanh vién danh gia viéc
lam dung phap nhan va cac thoa thuan trong linh vuc tai chinh nudc ngoai 1a méi
de doa chinh vé RT/TTKB™.

Uc

Trong Panh gia rai ro quéc gia vé rira tién'2, Uc di danh gia cac phap nhan
va thoa thuan phap 1y 1a d6i tuong co nguy co rira tién cao va on dinh. Cac phan
doan chinh bao gom:

* Phap nhan (va cac thda thuan phap ly) va céc thoa thuan ngéan hang lién
quan lién tuc bi cac doi tugng toi pham khai thac dé Iuu trir va di chuyén khoi
lugng I6n tien do pham toi ma co, trong do6 c6 ca viéc di chuyen tién ra nudc
ngoai.

10 In addition, members advised; Lao PDR is conducting an ML/TF risk assessment of all legal persons, due for publication late
2024; Malysia is finalising its fifth iteration of its NRA; Maldives recently rated legal persons as medium lave for ML/TF in its
NRA; Singapore is currently updating its ML/TF risk assessment of legal persons which have remained at priority level risk;
Vietnam has undertaken its NRA for ML/TF which includes assessment of legal persons.

11 Asia/Pacific Group on Money Laundering - Cook Islands Mutual Evaluation Report: https://apgml.org/members-and-
observers/members/member-documents.aspx?m=5c63cd37-73a2-4a45-aac3-f6e5b8ec0594

12 AUSTRAC - Money Laundering in Australia National Risk Assessment: https://www.austrac.gov.au/sites/default/files/2024-
07/2024%20AUSTRAC%20Money%20Laundering%20NRA.pdf
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» Phép nhan (va cac thda thuan phap 1y) c6 thé duoc thanh lap twong d6i dé
dang va c6 thé gidp che giau cac chu s¢ hiru hudng loi.

« Uc khéng c6 co ché toan dién cho viéc thu thap, xac minh va phat hanh
thong tin vé chi s¢ hiru hudng loi mot cach ¢ hé thong. Bidu ndy 1am han ché
kha ning ctia cac co quan chinh phu trong viéc phat hién va diéu tra ria tién
théng qua céc loai hinh phap nhan khac nhau. Han ché va tich thu tai san toi
pham do cac cong ty hoic quy tin thac nam giit cling 1a mot thach thie va doi
hoi tap trung nguon luc dé kiém soét.

« Phap nhan (va cac thoa thuan phap 1y) nudce ngoai co thé gidp che dau céac
dong tai chinh va quyén sé hitu huong loi, dic biét 1a khi cac phap nhan dwgc
thiét 1ap trong cac quédc gia co thé trén tranh duoc quy dinh phap luat (secrecy
juridiction) hoic & cac nudc co tinh lién qudc gia (multiple jurisdictions).

« Cac nha cung cap dich vu chuyén nghiép dong mét vai trd quan trong
trong viéc thiét lap va quan ly cac phap nhan phuc tap va cac thoa thuan phap
ly - duoc st dung dé che glau tai san va rira tién. Pang cht ¥, Uc nhan manh s
tham gia cta céc nha cung cap dich vu chuyén nghiép trong viéc thiét 1ap céc
cau tric kinh doanh phtc tap va c4c thoa thuan ngan hang lién quan dé gilp cac
ca nhan rua tién va che giau tai san.

Canada

Canada gan day da cong bo Panh gia cap nhat'® veé rai ro von c6 cua raa
tién va tai tro khing bd & Canada, bao gom danh gia rai ro RT/TTKB cho céc
tap doan, quan hé di tc va to chuc phi lgi nhuan (NPO).

« Canada danh gié tinh d& bi ton thuong RT/TTKB cuia cac tap doan va quan
hé d6i tac lan luot 14 rt cao va cao.

3Government of Canada - Updated Assessment of Inherent Risks of Money Laundering and Terrorist Financing in Canada:
https://www.canada.ca/en/department-finance/programs/financial-sector-policy/updated-assessment-inherent-risks-money-
laundering-terrorist-financing-canada.html
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Trung Quéc

Trung Quéc gan day da tién hanh danh gia rui ro RT/TTKB d6i véi tat ca
cac phap nhan, bao gom tat ca cac loai phap nhan trong nudc va phap nhan nudc
ngoai hoat dong kinh doanh tai Trung Quéc.

« Cac mé hinh lién quan dén viéc ndm giir va rira tién do pham t6i ma c6
thdng qua viéc che giau danh tinh ctia nhitng ké rira tién bang cach loi dung céc
phap nhan hoac cac giao dich khéng c6 that (fictitiuos transactions) théng qua
cac cong ty vo boc hodc cong ty binh phong.

Indonesia

Indonesia d3 hoan thanh Panh gia rui ro nganh vé raa tién va tai tro khang
bd d6i véi phap nhan nam 2022. Panh gia da xem xét di liéu tir nam 2019 dén
nam 2022 va 1a mot vi du dién hinh vé cach danh gia c6 muc tiéu nganh va /
hodc danh gia mbi de doa gilip cap nhat su hiéu biét cua quéc gia vé rai ro ML
/ TF. Nhitng phét hién chinh bao gom:

» Cén ctr vao loai toi pham nguon, thi tham nhiing va ma tay loai hinh toi
pham c6 nguy co vé rira tién cao trong khu vuc phéap nhan.

« Can ctr theo loai hinh phap nhan, Cong ty trach nhiém hiru han — thuoc so
hitu trong nudc VA tai trg trong nude duge coi 1a ¢ nguy co rira tién cao.

« Can ctr Va0 s& hitu phap nhan, phap nhan gan véi so hitu va tai tro trong
nudc cd nguy co ria tién cao.

« Cin ctr vao linh vuc nganh nghé kinh doanh, xay dung, thuong mai, dau
tu va tai chinh, khai thac mé va phan phéi c6 nguy co rira tién cao tai cac phap
nhan.

« Dya vao nganh nghé cua don vi bao cdo, cac ngan hang duoc coi la co
nguy co cao bi loi dung nhu mét kénh ria tién tai cac phap nhan.

* Dya trén kénh giao dich, tién gai mat, chuyén tién mat trong va ngoai
nudc cd nguy co ria tién cao ¢ phap nhan.

« Dua trén khu vuc dia ly, DKI Jakarta, Tay Java la khu vuc ¢6 nguy co cao
tré thanh dja diém ria tién tai cac phap nhan.

Macao, Trung Quéc

Macao, Trung Qudc gan day da hoan thanh Bao céo danh gia rii ro ciia Bac
khu hanh chinh Macao vé RT/TTKB/TTPBVKHDHL (2022). Macao, Trung
Qudc luu ¥ rang Van phong tinh bao tai chinh Macao, Trung Qudc (GIF) dang
theo ddi chat ché kha nang st dung sai muc dich cac phap nhan hoac dich vu uy
thac hoac dich vu cho cac cong ty - TCSP (Trust & Corporate Services
Providers).

Ngoai ra, vao nim 2023, Nhom phan tich thong tin tai chinh cua GIF di tién
hanh danh gia chién lugc dic biét va xac dinh cac cong ty vo boc dang ngo.
Nhém da chuan bi két qua tom tat cua cac truong hop cu thé va chuyén ching
cho co quan giam sat - Cuc phép ly. GIF hién dang tién hanh mot phan tich
chién lugc theo chi dé khac véi thdng tin bdo céo giao dich dang ngd (STR) dé
xéc dinh céc dich vu TCSP ¢6 thé lién quan dén cac cong ty vo boc. GIF da chia
sé dinh ky két qua phan tich chién luoc Vi cac don vi bdo co théng qua quan




hé ddi tac cong/tu cia minh dé ting cudng cac bién phap phong ngira va giam
thiéu rui ro.

Ciac xu hwéng méi ndi, xu hwéng giam va/hodc xu huéng dang tiép dién
lién quan den viéc lam dung phéap nhén

V& cac xu hudng lién quan dén viéc str dung sai muc dich phap nhan, cac
thanh vién déu xac dinh ring phap nhan duoc sir dung dé thuc hién cac hanh vi
pham t6i gian lan, bao gom hra dao qua email va dién thoai, gian lan dau tu va
xam pham email doanh nghiép, va céc hanh vi trén thué.*

Cac hanh vi pham ti ngudn duogc quan sat thiy bao gom trom cip, bién tha,
tham 6, héi 16 va tham nhiing, thao tang chung khoan va thi truong, buén lau,
budn ban ma tdy va phan phdi tai liéu khiéu dam.™s. Cac quan sat chung da duoc
tong hop dé md ta viéc str dung phap nhan dé thuc hién ML, dac biét Ia rira tién
dya trén hoat dong thuong mai (TBML) .

Mot sb thanh vién luu ¥ dén yéu t6 xuyén qudc gia trong cac xu huong rua
tién dugc quan s&t thdy. Quan dao Cook da nhan dugc chin yéu cau qudc té vé
cung cap thong tin lién quan dén phap nhan da dang ky tai khu vuc phép Iy nay
vao nim 2023. Nhat Ban di co y kién vé mdi lién hé véi cac khu vuce phap 1y nude
ngoai trong c4c vu an gian lan. Pai Bic, Trung Hoa quan sat thay rang phap nhan
nudc ngoai thanh 1ap cac cong ty con trong khu vuc phap ly cia ho nham muc
dich danh cap bi mat thuong mai, trong khi cong dan Dai Bic, Trung Hoa ciing
thanh I1ap cong ty tai cac “thién dudng vé thué” & nudc ngoai va tai cac trung tam
tai chinh nuéc ngoai hoac kiém soét cac cong ty nay thong qua cac cong ty quan
Iy/tu van dé thuc hién hanh vi pham toi.

Mot s6 thanh vién nhan manh yéu té xuyén qudc gia trong cac xu hudng dugc
quan sat thdy. Quan déao Cook di nhan duoc chin yéu cau qubc té vé thdng tin lién
quan dén phap nhan da dang ky tai khu vuc tai phan caa ho vao nam 2023. Nhat
Ban da binh luan vé méi lién hé vai cac khu vuc tai phan nuéc ngoai trong céc vu
an gian lan. Pai Bac Trung Hoa quan sét thay rang phap nhan nuéc ngoai thanh
lap cac cdng ty con trong khu vuc tai phan caa ho nham muyc dich d¢anh cip bi mat
thuong mai, trong khi cong dan Pai Bac Trung Hoa ciing thanh 14ap céc cong ty
tai cac thién duong thué & nudc ngoai va cac trung tim tai chinh nudc ngoai hozc
kiém soét cac cong ty nay thdng qua cac cong ty quan Iy/tu van dé thyuc hién toi
pham.

Céc thanh vién nhin chung déu xéac dinh hinh thac lam dung phép nhan la st
dung céng ty vo boc, str dung cac giam doc theo chi dinh (con goi 14 Nominees),
va st dung céc tai khoan kinh doanh cua cong ty dé di chuyén va tron 1an (co —
mingle) cac ngudn tién hoic thu xép cac khoan vay no. Indonesia dd quan sat thay
dbi twong sir dung cac cong ty ma (fititiuos entities), cac phap nhan c6 phap ly
khéng rd rang, chang han nhu khong ¢ gidy phép kinh doanh hoic khong dugc

14 Cook Islands, Hong Kong China, Japan, Singapore. Chinese Taipei, Vietnam.
15 Cook Islands, Hong Kong China, Japan, Maldives, Singapore, Chinese Taipei.
6 Maldives.



phép cua co quan c6 tham quyén (hoic khong co ca hai yéu té nay), va sir dung
cac giam dbc bu nhin/ngudi dai dién/ nguoi dung tén nhu ding ky cac thanh vién
hiép hoi va thanh vién gia dinh tai c4c phap nhan nham che dau danh tinh caa cha
s& hiru huong loi that su.

Nhat Ban ciing luu y rang d6i khi phap nhan khong c6 tu cach hodc tu cach
ctia phap nhan khdng rd rang. Mot s6 dau hiéu canh béo lién quan dén viéc sir
dung sai muc dich phap nhan bao gdm - cac cong ty duoc thanh I1ap véi s6 von
ban dau rat nho (hang chuc nghin dén hang tram nghin yén), cac cong ty thuong
xuyén thay d6i dia diém hoic nhan vién va cac cong ty ¢ hoat dong dang ngo,
chang han nhu cac cong ty kinh doanh khéng c6 mdi quan hé chat ché véi nhau.
Ca Nhat Ban va Indonesia déu nhan thay rang bén canh viéc st dung phap nhan
sai muc dich thudng c6 thém cac cac van dé phap 1y khéc, vi du, khdng c6 giay
phép kinh doanh phu hop va tai Nhat Ban — cac truong hop do con vi pham luat
vé nhan dong gop, nhan tién giri, vi pham Ludt vé I3i suat/cho vay.

Ph&p nhan - phwong phap luin vé danh gia rii ro

M6t s6 t6 chirc hd tro k¥ thuat da tap trung vao xem xét cac khoang trong
trong danh gi4 rai ro lién quan dén phap nhan cua cac quéc gia. Sau day la mét so
quan sat chlnh cta Nhom Ngan hang Thé gidi va Co sd Toan cau cta Lién minh
Chau Au vé phuong phap danh gia rai ro va nhiing thach thire trong viéc ap dung
nhitng phuong phap luan nay trong bdi canh cu thé caa cac nudc.

World Bank Group - National Money Laundering and Terrorist
Financing Risk Assessment Toolkit (2022) Sé tay danh gid rai ro vé rira tién
va tai tro' khiing bo (2022)

Nam 2022, Vu On dinh va Toan ven Thi truong Tai chinh (FSI) cua Nhém
Ngén hang The gioi (WBG) va Sang kién Thu hoi Tai san Bj danh cap (StAR),
ddi tac gitta WBG va Van phong Lién hop quéc vé Ma tuy va Toi pham
(UNODC) da phat trién Bo cdng cu Danh gia Rui ro qudc gia vé ria tién va tai
tro khing bé (Bo ¢éng cu NRA)Y.

Pé hiéu va giam thiéu rai ro RT/TTKB lién quan dén lam dung phép nhan,
can c6 mot khudn khod quy dinh vé ty danh gia rai ro RT/TTKB gilp cho cac
khu vie phép 1y xac dinh duoc cac méi de doa va xay dung cac chién lugc giam
thiéu rai ro c6 muc tiéu. Bo céng cu NRA bao gém cac huéng dan st dung,
bang tinh Excel; thuyét trinh PowerPoint; va cac tai liéu hd trg khéc.

Trong qua trinh ty danh gia, cong cu cia WBG nhan manh ban chét qudc
té cua viéc lam dung phéap nhan, vi cdc mang ludi tdi pham thuong khai théac
cac 16 héng phap 1y & nhiéu nude khac nhau dé che gidu cac hoat dong bét
hop phap. Do d6, cac khu vuc phap 1y phai hiéu 16 ca rui ro "xuit khau" (lam
dung phap nhan do nhirng nguoi khong thudng tra thiét 1ap o trong mot nude)

7 World Bank Group - Legal Persons and Arrangements Money Laundering Risk Assessment Tool:
https://star.worldbank.org/publications/legal-persons-and-arrangements-money-laundering-risk-assessment-tool


https://star.worldbank.org/publications/legal-persons-and-arrangements-money-laundering-risk-assessment-tool

va rai ro "nhap khau" (st dung cac phap nhan & nudc ngoai c6 méi lién két
vO1 trong nudc).

B6 cong cu NRA dit ra yéu cau rang cac nudc/khu vuc phap 1y phai xéac
dinh mtrc d6 hap dan cia qudc gia minh trong viéc thanh 1dp cong ty cua
nhitng nguoi khéng thuong tru, bao gdm cac dic diém lién quan dén khuon
kho phap 1y, thé ché, kinh té, quy dinh va moi truong chinh tri chung cua dat
nudc ¢ anh hudng dén mirc d6 hp dan cua quéc gia ddi véi viée cung cip
cac dich vu thanh 13p cong ty (va cac dich vu chuyén nghiép lién quan) cho
cac cd nhan khong thuong tra va cac phap nhan khong thuong tra.

Cac dau hiéu canh bao

Viéc danh gia can co céac chi sd canh bao hd tro cho viée xac dinh céac 16
hdng tiém an trong khudn khd phap 1y va quy dinh caa mot khu vuce phéap 1y
ma to1 pham ¢o6 thé khai thac cho muc dich rira tién/tai tro bat hop phap. Bao
gom:

« Su d& dang thanh 1ap va ding ky: Cac yéu cau dang ky 1ong 1éo, chi phi
thap va thoi gian xir Iy nhanh ddi véi cac loai phap nhan c6 thé hap dan toi
pham hon.

« Minh bach vé quyén s¢ hitu hudng loi: Khong yéu cau hodc yéu cau
mot cach hoi hot viée cong b thong tin vé quyén sO htru huong loi, han ché
quyeén truy cap vao co sd dit liéu thong tin vé sé hiru huong loi va cac co ché
xac minh thong tin khong hiéu qua tao ra co hdi che gidu quyén sé hitu va
quyen kiém soat thyc sy.

* Thoa thuan vé ngudi duogc chi dinh (nominiee): Viéc sir dung giam dbe
va ¢co dong theo chi dinh ma khong c6 thuc quyén kiém soat va thiéu minh
bach c6 thé tao diéu kién cho viéc che gidu quyén so hitu huong loi.

« Céu trac khong minh bach: Cac nuoc/khu vuc phap ly cho phep hoac
khong quan ly hiéu qua cac co ciu to chirc thiéu khong minh bach nhu ¢6
phiéu v6 danh, iy thac va quy tir thién, lam tang rii ro rira tién/tai tro bat hop

phap.
» Hop tac qUOc té: Cac co ché hop tac qudc té yéu kém, bao gom trao doi

théng tin va hd tro phép Iy 13n nhau, can tré cac cudc diéu tra va truy td hiéu
qua céc toi pham tai chinh xuyén bién giai.

« Quy dinh va giam sat cac to chuc cung tng dich vu chuyén nghiép: Quy
dinh va giam sat khong day du déi voi t6 chuc cung ang dich vy chuyén nghiép
c6 thé dan dén viéc cac to6 chuc nay tao diéu kién cho cac hoat dong bat hop
phap.

Bang cach xem xét k§ cac chi sé canh bao, cac khu vuc phap Iy c6 thé xac
dinh céc 16 hong cu thé trong hé théng phong, chéng RT/CTTKB cua minh va
xay dyng bi¢n phap giam thiéu va quan Iy theo muc tiéu. Viéc nay bao gom
tang cudng khudn khd phép ly, cai thién viéc thu thap va chia s¢ dix liéu thong
tin, ting cudng giam sat va thuc day hop tac quc té.
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EU Global Facility — thach thic va sw hd tro cia cac té chirc khu vuc
FATF (FSRB)

« Tinh toan dién cta danh gia va tinh phu hop ctia phuong phap danh
gia rai ro

Hudéng dan cua FATF vé quyén s& hiru huong loi cua phap nhan
khuyen nghi cac nudc/khu vuc phap ly cac noi dung sau: thu thap sb liéu
thng ké vé dang ky doanh nghiép; phan tich bao cao giao dich dang ngd
STR va céc truong hop thuc thi/truy td; xac dinh cac loai hinh phé bién
nhét; diéu tra cac hoat dong cung tng dich vu chuy@n nghiép; tién hanh
tham van chuyén gia va thuc hién cac budc quan trong khac dé hiéu rd
hon céc rui ro lién quan dén ting loai phap nhan. Bé thuc hién phan tich
nay mot cach hiéu qua, cac khu vuc phap ly can phat trién mot phuong
phap/str dung mot phuong phap ma co thé giai thich rd rang céach tiép
can, phuong phap va cac tiéu chi danh gia rui ro khac nhau dé phan tich
mdi de doa, 16 hong va cac bién phap giam thiéu rui ro ddi véi céc loai
hinh phap nhan ¢ trong nudc va nude ngoai. Piéu quan trong la phuong
phap nay danh gia nay phai dugc thiét ké phi hop véi béi canh va co so
rai ro cua timg nudc/khu vue phéap 1y va dam bao c6 bao gom tat ca cac
yéu cau bat buoc cua FATF.

« CO sdn mot céng cu danh gia rai ro chinh xac

Céc khu vuc phép ly can sir dung mot bo ¢dng cu danh gia rii ro, ma
bo céng cu nay khdng chi tinh dén tinh toan dién cia phuong phap danh
gia rui ro cua khu vuc phap ly ma con tuan tha chinh xac phuong phap
do.

e Tinh linh hoat va kha nang thich &tng ctia phuong phap danh gia
rai ro d6i vai ho so rai ro ciia khu vuc phép 1y va céc bién phap, cong cu
phong ngura hién co.

e Cac khu vuc phap Iy c6 khau vi rui ro khac nhau va sir dung céc
bién phap giam thiéu rai ro khac nhau. Do d6, rat khé dé thiét ké mot
phuong phap danh gia rii ro phi hop vaéi tat ca cac khu vuc phéap Iy, co
thé sir dung duoc cho nhiéu khu vuc phap ly. Hién dang c6 mot s6 phuong
phap va c4c bo cdng cu danh gia rai ro. Do d6, diéu quan trong 1a céc khu
vuc phap ly phai xac dinh dugc liéu cac phuong phap va cong cu danh
gia cd thé linh hoat va tuy chinh phd hop voi nudc minh hay khong.

«  Kién thuc thyc té, kinh nghiém va su phdi hop

Céc thuc tién qudc té tot nhat bao gom viéc cac khu vyc phap ly thanh
lap Nhoém cong tac danh gia rui ro 13 dai dién cac co quan c6 tham quyeén
lien quan. Nhém nay cé thé bao gom dai dién tir cac FIU, céc co quan
thyc thi phap luat (LEA), co quan dang ky cong ty va chu so hitu huong
loi, co quan thué, co quan chdng tham nhiing, co quan hai quan, giam sét
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vién phong, chéng RT/TTKB dbi véi dich vu ay thac hoic dich vu cho
cac cong ty (TCSP), cac linh vuc tai chinh va phi tai chinh khac, v.v. Tat
ca cac thanh vién cua nhém cong tac phai dugc dao tao dé hiéu phuong
phap va phai c6 mot don vi dang ra chiu trach nhiém dau méi diéu phdi
su phéi hop.
«  Hudng dan va ho tro thém cua FSRB

Hién nay, cac khu vuc phap Iy phai d¢6i mat véi nhitng thach thire nhu
thiéu kién thuc va kinh nghiém trong viéc tién hanh danh gia rui ro cua
phap nhan. Do d6, FSRB ¢6 thé cung cip cac hudng dan va hd tro cho
cac thanh vién caa minh, chang han nhu hd tro cac khu vuc phap ly trong
viéc phat trién phuwong phap va cong cu danh gia rui ro, va chia sé¢ kinh
nghiém nay gitta cac nugce thanh vién cia minh. Vi du, nam 2022, Co s¢
toan cau cua EU da hd tro Nhom chéng ria tién bong va Nam Phi
(ESAAMLG) phét trién mot bo cong cu danh gia rui ro dé danh gia rai
ro RT/TTKB cua phéap nhan (va cac thoa thuan phap 1y), trong d6 két hop
phuong phap danh gia rui ro cua phap nhan va cac thoa thuan phap ly caa
Co s6 toan cau cua EU. ESAAMLG di ap dung bo cdng cu nay va khuyén
nghi str dung cho tat ca cac khu vuc phap 1y trong khu vuc.

Chu sé hiru hwéng lgi

Quan sat nay dugc dua ra trong bai bao do APG va ATO dong tac gia lién
quan dén Toi pham thué va RT & khu vuc Chau A - Théi Binh Duong.18. Trong
bdi canh do, viéc che giau quyén so hiru huong loi dan dén viéc trén thué thu
nhap va gay can tré cho céac quy trinh tich thu/truy thu thué, quan sat nay cé thé
cling ding d6i véi c4c tdi pham nguon va toi pham ria tién. Trong khi céc cau
trac phap ly phtrc tap str dung cac cbng ty va quy tin thac, & nhiéu khu vuc phap
ly, 1a mot dic diém chung trong céc toi pham Ve thUe va céc rira tién ¢ lién quan,
vi vay chung thuong duoc str dung dé che gidu quyén sé hiru huong loi cia cac
tau thuyén va cdng ty trong hoat dong danh cé bat hop phap.

Trong ca hai bdi canh nay, cac cudc khao sat & cac nudce thanh vién APG cho
thay chi mot ntra s6 thanh vién dugc khao sat yéu cau viéc ding ky sé hitu huong
loi cua phap nhan phai dugc luu trir & co quan dang ky trung wong. Thong tin co
ban va quyén sé hitu huang loi cia phap nhan la khong c6 san, khong day di hoac
khong thé truy cap duoc, d can tré cac viéc diéu tra va chia sé thdng tin mot cach
hiéu qua®. Hau hét thong tin thu dugc vé quyén s¢ hiru huong lgi déu dugc thu
thap thdng qua cac t6 chic tai chinh. Quan sat cho thay khu vuc tu nhan van tin
rang viéc khong dap ng cac yeu cau vé thong tin khdng dan dén cac hinh phat
thich déng, co tinh chat ran de.

8 Asia/Pacific Group on Money Laundering and Australian Taxation Office - Money Laundering Associated With Tax Crimes in the
Asia Pacific: https://apgml.org/methods-and-trends/news/details.aspx?pcPage=1&n=5206

19 Asia/Pacific Group on Money Laundering - APG Issues Paper: lllicit Financial Flows Generated from lllegal Fishing:
https://apgml.org/methods-and-
trends/news/details.aspx?pcPage=1&n=6206#:~:text=The%20paper%20notes%20that%20illegal,to%20national%20and%20regi
onal%20security.

20 |bid, and FATF - Guidance on Beneficial Ownership for Legal Persons: https://www.fatf-gafi.org/content/dam/fatf-
gafi/guidance/Guidance-Beneficial-Ownership-Legal-Persons.pdf.coredownload.pdf


https://apgml.org/methods-and-trends/news/details.aspx?pcPage=1&n=5206
https://apgml.org/methods-and-trends/news/details.aspx?pcPage=1&n=6206#:~:text=The%20paper%20notes%20that%20illegal,to%20national%20and%20regional%20security
https://apgml.org/methods-and-trends/news/details.aspx?pcPage=1&n=6206#:~:text=The%20paper%20notes%20that%20illegal,to%20national%20and%20regional%20security
https://apgml.org/methods-and-trends/news/details.aspx?pcPage=1&n=6206#:~:text=The%20paper%20notes%20that%20illegal,to%20national%20and%20regional%20security
https://www.fatf-gafi.org/content/dam/fatf-gafi/guidance/Guidance-Beneficial-Ownership-Legal-Persons.pdf.coredownload.pdf
https://www.fatf-gafi.org/content/dam/fatf-gafi/guidance/Guidance-Beneficial-Ownership-Legal-Persons.pdf.coredownload.pdf
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Minh bach quyén sé hiru huéng loi cua phép nhan va cac thoa thuan phap ly
la mot cong cu dé xac dinh toi pham lam dung cac cu triic phap nhan va gidp cac
co quan ¢o tham quyén c6 dugc thong tin nhanh chéng phuc vu cong tac phan tich
va dleu tra ctia ho.”*. Theo d6, st dung phap nhan sai muc dich c6 thé giam dang
ké néu cung cap cho cac co quan ¢ tham quyén kip thoi cac thong tin lién quan
dén ca chu so hitu hop phap va chi sé hitu huaong loi, ngudn tai san cua phap nhan
va cac hoat dong cua phap nhan.?

Co cau sé hiru phirc tap

Mot thach thirc chinh trong viéc xac dinh chinh xac chu s¢ hitu huong loi caa
mot phap nhan 1 viéc sir dung céc cau trdc sé hitu phic tap, trong d6 chi sé hitu
huong loi ¢6 thé an ndp sau nhiéu 16p phap nhan, nhiéu phap nhin nudc ngoai
va’hoic cac co ché kiém soat tinh vi. Viéc tao ra mot cau tric phirc tap nhu mong
mubn ctia nguoi s¢ hiru huong loi 1a hop phép. Céc khu vuc phap 1y ¢6 xu hudng
khong dat ra gisi han vé sb luong cac 16p, cac qudc tich caa cac cong ty tham gia
vao chudi sé hitu hodc noi cu tri cua chu s¢ hiru huong loi. Tuong tu nhu vay,

———

“Muc dich cla vi€c che gié'u quyén sO hitu hirOng 10'i rdt don gian: dé
dam bao ri‘ing chl s@ hitu thire st clla tai san hodc ngu‘(A)n doanh thu khong

thé€ lién quan dén no.”

cac khu vuc phap 1y c6 xu hudng khéng quy dinh rd viéc cim cac cau tric so hitu
tuan hoan (trong d6 Cong ty A thudc so hitu caa Cong ty B va nguoc lai) mic di
cac c4u truc nhu vay gay nhiéu kho khin cho viée xac dinh chu s¢ hiru huong loi
va/hoic bat budc mot thé nhan chiu trach nhiém. Hon nira, khdng thé phan biét
gitta mot cau tric phuc tap ¢d gang che gidu chi so hitu huong loi véi cau tric
phiic tap 1a két qua caa cac hoat dong kinh doanh hop phap (vi du: mét céng ty
da qudc gia tro nén phuc tap thong qua viéc mua lai cac céng ty khac).

Bang cach nao (Either way), thi mot cau tric so hitu phtc tap ciing chuyén
chi phi tir chu s hitu huang loi (ngudi chi tra ciing mot mac phi tich hop, bat ké
do 12 mot cong ty c6 cau trac don gian hay phuc tap) sang cac co quan c6 tham
quyén va/hoic cac don vi b4o céo cua mot khu vuc phap 1y khi xac dinh chu s¢
hiru huong loi, tic 13, ho danh nhiéu thoi gian va ngudn luc dé xac dinh chu so
hitu hop phép va chu sé hiru huang loi cua ting 16p trong chudi sé hitu.

Mbi khu vuc phap Iy hoic don vi bao cdo phéi tu xac dinh diéu gi dugc coi la
‘phuc tap’. Su phuc tap nay c6 thé phu thudc vao mét sb yéu td, chang han nhu
linh vyc, nganh, sb luong nhan vién hodc thu nhap cua phap nhan. Vi dy, c6 thé
la dy doan/ hodc duge coi binh thuong néu mot cong ty da quéc gia co cau tric

21 Asia/Pacific Group on Money Laundering and Australian Taxation Office - Money Laundering Associated With Tax Crimes in the
Asia Pacific: https://apgml.org/methods-and-trends/news/details.aspx?pcPage=1&n=5206

22 FATF - Guidance on Beneficial Ownership for Legal Persons: https://www.fatf-gafi.org/content/dam/fatf-
gafi/guidance/Guidance-Beneficial-Ownership-Legal-Persons.pdf.coredownload.pdf


https://apgml.org/methods-and-trends/news/details.aspx?pcPage=1&n=5206
https://www.fatf-gafi.org/content/dam/fatf-gafi/guidance/Guidance-Beneficial-Ownership-Legal-Persons.pdf.coredownload.pdf
https://www.fatf-gafi.org/content/dam/fatf-gafi/guidance/Guidance-Beneficial-Ownership-Legal-Persons.pdf.coredownload.pdf
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phirc tap, hodc ciing ¢ thé 1a sy nghi ngd mot ngudi ¢6 anh hudng chinh tri tao
ra mot cau tric phap nhan twong tu chi d€ nam gitr bat dong san.

Trong cé4c cudc thao luan do Co sé toan cau vé AML caa EU (EU AML Global
Facility),?® cac chuyén gia da xac dinh cac chi so6 va chién lugc sau day cé thé
giup cac co quan co6 tham quyén va don vi bao cao xac dinh cac cau tric phtc tap:

« D6 dai cua chudi sé hitu, ca vé chiéu doc va chiéu ngang.
« Sir dung nguoi duoc chi dinh (nominee)?*

« Céc t6 chie nudce ngoai, dac biét 1a tir cac khu vue phép Iy 6 rai ro cao hoic
nam trong danh sach den

« Su hién dién caa cac thoa thuan phép ly (uy thac)?® va su két hop cua chiing
V6i cac phap nhan?®

« Quyén s hitu cua cac quy dau tu hodc cong ty duoc niém yét trén san giao
dich chimg khoan, dac biét la tir cac khu vuc phap 1y nudc ngoai

» Quyén nam giir thap hon mdt chit so véi ngudng phai minh bach vé quyen
s& htru huong loi, vi du: 24,98% co6 phiéu

« Liét ké nguoi quan Iy cip cao thay vi cha sé hiru huong loi trong thong tin
dang ky

« Thiéu céc tai liéu bang van ban néu tén chu so hitu huong loi (vi du: thdng
tin lién lac bang mi¢ng gitra ngudi duoc chi dinh va chu s¢ hiru huong loi, viéc
su dung gidy uy quyén dé chi so hitu huang loi khéng nam giir ¢o phiéu, ngay ca
gian tiép)

* Str dung 'thuat ngir chung' trong cac tai liéu cong khai. Vi du: 'John Smith
c6 nghia 1a John Smith; hodc cac thanh vién gia dinh cua 0ng; uy thac, quan hé
doi tac hoac LLCs (limited liability companys) vi lgi ich caa John Smith hoac cac
thanh vién gia dinh cua 0ng, va nhitng nguoi thura ke, nguoi thi hanh di chuc, bat
dong san, nguoi ké nhiém va dai dién hop phép cua ho'

~ Hon nira, cac chuyén gia dé xuat mot s6 bién phap ma céc khu vuc phép Iy co
thé thuc hién dé giam rai ro bao mat caa cac cau truc so hiru phac tap. Bao gom:

« Yéu cau cac phap nhan tiét 16 toan bo chudi so hitu cua ho (1én dén chu s
hiru huong lgi loi va nhiing nguoi khong huong loi).

* Phan tich va phat hién mot cach théng ké cac phap nhan trong nudc dé xac

dinh 'mot cau tric pho bién/thong thudng (gitp cac co quan ¢ tham quyén va cac
don vi bao céo dé dang phat hién ra cac truong hop ngoai 18).

23 EU Global Facility - Beneficial Ownership And Complex Ownership Structures: https://www.global-amlcft.eu/wp-
content/uploads/2023/01/B0-Series-1-Webinar-pages-2022.pdf

24 Informal nominees are more difficult to find, especially if they involve illegal payments or coercion rather than family
relationships.

25 Trusts need not register in many countries, so records of their existence or information about them may be unavailable).

26 Although trusts usually require all parties to the trust to be identified without applying thresholds, adding a company as a
party to the trust would de facto add thresholds (only those who pass the threshold would be identified as beneficial owners of
the corporate party to the trust, and thus of the trust).


https://www.global-amlcft.eu/wp-content/uploads/2023/01/BO-Series-1-Webinar-pages-2022.pdf
https://www.global-amlcft.eu/wp-content/uploads/2023/01/BO-Series-1-Webinar-pages-2022.pdf
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« Thiét 1ap quyén truy cap truc tuyén cong khai vao co sé dit liéu mo vé thdng
tin s& hiru huong loi, thong qua cac co sé dang ky kinh doanh dugc két noi véi
nhau

» Ap dung viéc cac phuong phap nhan biét chuyén sau, tir chéi tich hop céc
Iap phap nhan hodac m¢ tai khoan ngan hang neu cau tric cua phap nhan phuec tap
hoac c6 rai ro mot cach vo ly

* Su dung cac cong nghé mai, chang han nhu tri tué nhan tao va/hoac dix liéu
I6n dé lién ket cac co so dir liéu (vi du: théng tin thug, co sd dir liéu cu tra, v.v.)
e Chuyén Yéu Cau chirng minh sang céc phap nhan (tac la phap nhan phai

chting minh ring cau tric cua minh 12 hop phép va théng tin ho cung cap 1a chinh
Xac)

« Trién khai cac chuong trinh to giac

Trong Panh gia rui ro quoc gia vé rua tien tai Uct,”, Uc luu ¥ rang cac cau
trac so hiru phuc tap c6 thé duoc thiét Iap thdng qua mot hoac nhiéu hoat dong
hop phap sau:

« Str dung céc cong ty me va cong ty con
« Thiét 1ap cac tai khoan kinh doanh uy thac, tai khoan giao dich va hoat dong.

« Str dung 'cong ty me', lién doanh, quan hé ddi tac, cac 'khoan vay' lién quan
tai cac bén, thoa thuan dich vu va 'han muc tin dung'

- Sur dung cac cau trdc hodc thoa thuan khic nhu cdu tric bén nhuong
quyen/ben duoc nhuong quyén, tiép thi da cap, thoa thuén bén Cap phép/bén duoc
cap pheép va cac cdng cu tai chinh va phap Iy (vi du: gidy uy quyén, ching thu va
hop ddng)

CAu truc sé hitu phic tap cling ¢6 thé duogc thiét 1ap bang céch sir dung giam
dbc khong duoc bd nhiém hop phap (de facto) hoic giam doc giau mat (shadow
director). Giam dbc khong hop phap 13 nguoi hoat dong nhu tu cach 1a mot giam
dbe nhung khong duoc néu tén trong hd so ctia co quan quan Iy doanh nghiép. Do
c6 thé c6 cac chirc danh nhu 'giam ddc phat trién kinh doanh', 'cha tich' hozc 'hiéu
truong'. Giam doc gidu mat 1a nguoi hoat dong thdng qua maot vi tri giam dbc bu
nhin. O Uc, viéc cac phap nhan sir dung giam déc de facto hoic hodc giam ddc
b nhin déu bi coi 1a bat hop phép.

Tax Justice Network - Complex Ownership Structures Addressing the Risks for
Beneficial Ownership Transparency (2020) — Hé thong phép ly vé thue - Co cau so
hizu pharc tap xi ly rai ro lién quan téi viéc minh bach hoa so hitu hirong loi

Nam 2020, Tax Justice Network, cuing véi City University London, Uy ban doc
lap vé cai cach hé thong thué cong ty qudc t ( Independent Commission for the
Reform of International Corporate Taxation, Transparency International va
Financial Transparency Coalition) di t6 chirc mot toa dam ban dé thao luan vé cac

27 AUSTRAC - Money Laundering in Australia National Risk Assessment: https://www.austrac.gov.au/sites/default/files/2024-
07/2024%20AUSTRAC%20Money%20Laundering%20NRA.pdf


https://www.austrac.gov.au/sites/default/files/2024-07/2024%20AUSTRAC%20Money%20Laundering%20NRA.pdf
https://www.austrac.gov.au/sites/default/files/2024-07/2024%20AUSTRAC%20Money%20Laundering%20NRA.pdf
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chudi s& hitu phtc tap,cac rui ro lién quan vé thiéu minh bach va lam dung thué, va
kha nang diéu chinh. 52 chuyén gia va nha nghién ctru tir cac hoc vién, t6 chirc québc
té, x4 hoi dan sy, co quan c6 tham quyén va khu vuc tu nhan da tham dy thao luan.
Ban tom tit két qua - Complex Ownership Structures Explaining the Risks for
Beneficial Ownership Transparency28 goém c6 cac biéu d6 phac thao cc cau trdc so
hitu phic tap phd bién, chang han nhu:

® Company C
‘100%
Company E G
Company B
100% sl
o ;z%
3.4%
Company A

l ‘ 51%
Company B
20\ A

1(” Company A
If Paul and John disagree, Mary defines No individual needs to registeras a BO
! (no one passes the 25% threshold)
® Y s
hd A [ ] “ PRy
9 Mary Mary John Peter Sarah
Py Y i i ary Paul
Paul Ss ilV L~ John 20% \ 20%
N
49.5% s | ' 495/
. v x
CompanyC Company

1
1 Trust Beneficiary
v

Trust

Neguwoi dwoc chi dinh (nominee)

Nguoi dugc chi dinh 1a mét ca nhan hozc phap nhan, nam git vai trd trong
mot phap nhan véi tu cach 1a ngudi hanh dong theo su chi dan ciia nguoi chi dinh
(nomimator) — 13 nguoi ¢6 thuc quyén kiém soat vashoic quyén s hitu caa phap
nhan. Thong thuong, nguoi chi dinh 1a chu sé hiru huong lgi cua phap nhan. Trong
khi nhiéu thoa thuan chi dinh ¢6 muc dich kinh doanh hop phép, thi ¢é nhiéu
ngudi stir dung viéc chi dinh ndy mot céng cu dé cé y tron tranh minh bach vé

28 Tax Justice Network - Complex Ownership Structures: Addressing the Risks for Beneficial Ownership Transparency:
https://taxjustice.net/wp-content/uploads/2022/02/Complex-ownership-chains-Reduced-Andres-Knobel-MB-AK. pdf


https://taxjustice.net/wp-content/uploads/2022/02/Complex-ownership-chains-Reduced-Andres-Knobel-MB-AK.pdf
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quyen s¢ hiru huong loi va do d6 tiép tay cho viéc lam dung phap nhan ¢ muc
dich RT/TTKB. Nhiing Vi tri duoc chi dinh phd bién nhét 1a giam déc va cb
dong.?

Nghién cieu tinh hudng sé 1: Piéu tra rira tién lién quan dén hawala

Gian lan, bao gom lam gia; ty rira tién; dich vu chuyén tién co gia tri; su
dung phap nhén va thoa thuan phéap ly

Niam 2018, Cuc Thuyc thi phép luat (ED) da diéu tra mot vu 4n theo Pao luat
Quan ly Ngoai hdi nam 1999, trong d6 xac dinh rang ké cha muu ciia mot to
chuc toi pham va dong bon da thanh 13p mot mang ludi cac cong ty vo boc ¢
An Db va nude ngoai (450 t6 chire tai An Do; 104 t6 chire chu yéu hoat dong o
Dubai va Hong Kéng, Trung Quéc; va 102 t6 chac hoat dong dya trén cac tai
liéu gia mao). Dya trén cudc diéu tra so bd tir ED, Doi diéu tra Toi pham Kinh
té cua Canh sat Delhi da ghi nhan céc hanh vi pham t6i lién quan dén gian lan,
lam gia, 1am gia tai liéu va 4m muu toi pham c6 to chic.

Ké hoach cua t6 chic nay bao gdm viéc tuyén dung giam déc gia cho céc
cong ty vo boc. Chung ciing tao ra nhirng ca nhan khdng c6 that bang céch st
dung anh gia va gidy to tly than gia dé thanh lap cong ty, mé tai khoan ngan
hang va thuc hién céc giao dich gian lan.

Nhitng ké dong pham chinh quan 1y cac van phong, tuyén dung nhan vién
va xtr ly céc giao dich tai khoan ngan hang theo chi dan cuaa ké chit muu. To
chuc nay st dung hoat dong gian lan tao ra cic giao dich gia thdong qua viéc
chuyén c6 phiéu trong mot nhém kin va chia sé tién 16n thanh cac mon nho, it
dang ngd hon dé tao diéu kién cho céac hoat dong trong nudc. Chiing ciing tao
ra cac khoan doanh thu gia mao tir nhiéu tai khoan cua céc céng ty vo boc.

Giai thich thém (ngoai ngi dung tai liéu): (Circular trading is a fraud
scheme that creates artificial trading activity by passing shares among a closed
group - Giao dich tuan hoan 1a mot hoat dong gian 1an tao ra cac giao dich gia
bang cach chuyén cb phiéu trong mot nhoém kin). (Accomadation entries - chia
mot so tién 16n thanh s tién nho hon, it dang ngo hon)

Ké chu muu ciing tao ra cac cong ty lit hanh gia dé chuyén tién ra nuéc
ngoai dén cac khu vuc phap 1y nhu Dubai, Hong Koéng, Trung Qudc va
Singapore. C4c thuc thé ¢ nudc ngoai nay sau d6 da guri cac tai liéu gia mao lién
quan dén du khach nuéc ngoai gia mao cho céac dai Iy ngoai héi duoc An Do ty
quyén dé tao diéu kién chuyén tién ngoai hdi.

CAac cudc diéu tra bao gom truy cap vao cong thdng tin cia Bo Céc doanh
nghiép, to khai thué thu nhap, ho chiéu va théng tin chi tiét vé cac chuyén di tur
Cuc Di tr(i, b4o céo giao dich dang ngd va théng tin bao céo giao dich tién mat
tir don vi tinh bao tai chinh, cling nhu thong tin tai khoan ngan hang.

29 FATF - Guidance on Beneficial Ownership of Legal Persons - https://www.fatf-
gafi.org/en/publications/Fatfrecommendations/Guidance-Beneficial-Ownership-Legal-Persons.html



https://www.fatf-gafi.org/en/publications/Fatfrecommendations/Guidance-Beneficial-Ownership-Legal-Persons.html
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Cubc didu tra da xac dinh dugc 5,65 ty INR (~ 67,29 tridu do la M) dugc
tao ra tir hoat dong ria tién. Co quan xét xtr d xac nhan lénh ké bién 800 triéu
INR (~ 9,5 triéu d6 la M¥) va cac nha chirc trach da tién hanh truy té ké chu
muu vao nam 2020 va 2022. Céo budc s& duoc dua ra dugc dua ra ddi voi mudi
sau nghi pham, bao gdm ca nha diéu hanh mang ludi chuyén tién ngam hawala,
cling nhu céc phién xét xir tai ngoai da dién ra vao nam 2023 va van dang tiép
tuc.

Tir vy 4n nay da c6 thém cac cude diéu tra vé it nhat hai nha diéu hanh mang
ludi chuyén tien ngam hawala khac va nhiing ngudi dong pham, sir dung cac
phuong phap rua tién tuong tu.

Source - India

Case Study # 2: Rira tién c6 to chiic
C& bac/danh bac bat hop phap; tu rira tién; st dung phap nhan va sap xép

Vao ngay 10 thang 11 nam 2022, FIU Pai Bac, Trung Hoa di cong bd bao
cao tinh bao tai chinh cho Cuc Diéu tra Hinh sy (CIB). Sau khi phan tich da
phéat hién ra 22 ngudi tham gia vao mot té chic co bac truc tuyén, bao gom
Ngudi A di lién tiép md nhiéu cong ty binh phong nhu cong ty A, B va C, dudi
tén cua mot s6 ngudi dung dau. Tir thang 5 nam 2022, t6 chic nay da su dung
cac cong ty binh phong lam co sé rua tién.

Khi to chuc tuyén dung nhan vién mai, trudc tién ching sap xép dé ho an
nau trong mot toa nha chung cu cao cip cho thué dé dao tao va quan Iy tap
trung. Sau khi cdc nhan vién da quen véi quy trinh chuyén khoan ngan hang
tryc tuyén cua to chtic va c6 thé hoat dong nhanh chéng, Nguoi A dé yéu cau
cac nhan vién 4n nau tai nha riéng cua ho dé cho hudng dan qua tin nhin, dé
rira tién cho to chirc, nhiam tranh bi canh st phat hién. Dé che giu sb tién co
bac bat hop phap 1én, cac nhan vién d3 thuc hién mot loat cac giao dich théng
qua nhiéu tai khoan ngan hang gia. Cac can bo trong t6 chic nay thudng xuyén
y&u cau nhan vién bao céo tinh hinh caa ho trong nhdm trd chuyén dé tinh toan
phan thu nhap tir toi pham ctia mdi thanh vién.

Sau mot cudc diéu tra dai bao gom thu thap bang chitng ma rong, luc luong
dac nhiém da tién hanh hai dot bat giir va kham xét vao thang 2 va thang 6 nim
2023. Trong dot dau tién, lyc lugng dic nhiém da bat giir va dua ra xét xir 13
nguoi, trong dot thr hai, luc lugng dac nhiém da bat giir chin ngudi, bao gom
ca Nguoi A. Trong sudt vu an, luc luong dac nhiém da thu gitr dién thoai di
dong, may tinh xéach tay, may tinh, so tiét kiém va cac bang chung ria tién khac.
S6 tién thu duoc tir toi pham lién quan 18n toi 1,5 ty dai té (TWD) (tuong duong
46,875 triéu do la M) va luc luong dic nhiém da tich thu bat dong san thuoc
s& hitu cua to chuc nay tri gia 44,44 triu TWD (twong duong 1,39 triéu d6 la
M£¥). Ngoai ra, trong qua trinh kham xét, luc luong dic nhiém phat hién ra rang
c6 gan 30 triéu TWD (tuong duong 0,938 triéu d6 la M) con lai trong céc tai
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khoan gia dugc s dung cho muc dich rta tién, luc luong dic nhiém béo cao
véi cong to vién va nop don 1én toa an dé tich thu khan cap.

Ngudn — Pai Loan, Trung Qqudc

Rira tién dwa trén hoat dong thwong mai

Rua tién dua trén hoat dong thuong mai (TBML) dugc dinh ngh1a rong rai la
viéc che giau sé tién thu duoc tir toi pham va chuyen gia tri bang cac giao dich
thuong mai nham hop phap hoa nguon g6c bat hop phap cua sb tlen do. Trong
thuc té, TBML thuong duoc sir dung két hop véi cac hoat dong rira tién va hanh
vi pham t6i khac.

Rura tién dya trén hoat dong thuong mai duoc thu hién trong méi truong toan
cau héa c tinh chuyén biét cao lién quan t&i hai quan, thué tiéu thu dic biét va
thué. Hé thdng thuong mai qudc té cd céc 16 hong ma toi pham cé thé loi dung.
Khdi luong thuong mai todn cau rat 16n di tao ra co hoi dé cac ddi twong pham
t6i che giau giao dich bat hop phap, dic biét 1a khi két hop véi céc giao dich ngoai
héi hoic cac thoa thuan tai tro thuong mai®®,

T6 chirc Hai quan Thé gisi da xac dinh hai phuong phap chung sau day lién
quan dén viéc lam dung phap nhén va rira tién dua trén hoat dong thuong mai:

~ * Str dung giam dbc gia (ngudi dugc chi dinh) va cac phap nhan lién quan dé
tien hanh rira tién dua trén hoat dong thuong mai.

« Cac to chiic gian lan thué rira tién bang céng cu chuyén nhuong vo danh
trude khi xuat khau hang hoa ra nudc ngoai (gian lan thue) va khai béo sai so
lugng.

Giam d6c gia mao va rira tién thong qua hoat dong thwong mai TBML
(straw director and TBML)

To6i pham lap ra hai phap nhan c6 tén twong tu nhau ¢ hai khu vuc phéap ly.
Tén ctia phap nhan thuong bat chude tén cua cac cong ty noi tiéng. Mot phap nhan
hoat dong nhu mét thyc thé chinh va phap nhan kia hoat dong nhu mot tai khoan
chuyén tiép. Quyen s& hitu ctia phap nhan sau d6 duoc chuyén cho nhitng ca nhan
nhu glam dbc gia mao (straw director). Tuy nhién, cac giam ddc ban dau diéu
hanh céc hoat dong va tai khoan hang ngay. Hang hoa dugc mua bang sé tién thu
dugc do pham tdim va xuat khau ra nudc ngoai. Sau do, nhitng hang hda nay bi
dinh gi& thap hon — va chuyén s tién chénh léch ra nudc ngoai.

Gian lan VAT

Carousal va rira tién théng qua hoat dong thwong mai (TBML)

To6i pham chuyén d6i khoan tién tir cac ngudn khong xéac dinh (c6 kha nang 1a
tién thu duoc tir toi pham) vao cac thé (stored value cards) va st dung thé do dé
mua cac thiét bi dién tir cao cip nhu dién thoai di dong, may hit bui, may tinh va
may choi game tir c4c cira hang ban 1é. Sau d6, chung 1ap hoa don dé 'ban' hang

30 AUSTRAC - Money Laundering in Australia National Risk Assessment: https://www.austrac.gov.au/sites/default/files/2024-
07/2024%20AUSTRAC%20Money%20Laundering%20NRA.pdf
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hoa cho cac phap nhan do cac ddi twong toi pham s¢ hitu va kiém soat, nhitng
nguoi nay déu biét nhau. Khdng cé hang hoa nao thuc su duoc trao tay nhung cac
d6i tuong toi pham tim cach xin hoan thué voi Co quan Thué cho 'khoan thanh
toan' khdng cd that caa hang hoa va thué dich vy. Sau do, chiing giri cac mat hang
dién tir cao cap ra nudc ngoai voi gia tri va sé lugng khai bao thap hon thuc té, dé
c6 thém co hoi rira tién/huang loi théng qua TBML.

Nghién ctu tinh huéng

~ Minh hoa trong cac nghién cuu tinh hudng sau day do cac thanh vién cung
cap, toi pham dang ngay cang lam dung phap nhan lién quan dén rira tién dua trén
hoat dong thuong mai.
Nghién ceu tinh hudng sb 3: K& hoach rira tién dwa trén giao dich kim
crong

Rua tién dya trén giao dich; cac dai ly kim loai quy va da quy

Theo thong tin trao doi véi Nudc A vao dau nim 2023, Hai quan Hong
Koéng da phat hién ra mot to chic TBML xuyén qudc gia thdng qua budn bén
kim cuong dé rira tién tri gia 500 triéu do la ang Kong (twong duong 64 tri¢u
do6 la My) tur thang 1 dén thang 12 nam 2021. T6 chirc nay da thanh 1ap 05 (nam)
cong ty dé xuat khau kim cuong tong hop gié tri thap sang Nude A dudi vo boc
1a kim cuong tu nhién da cat va danh bong gia tri cao dé rua tién.

Pé chuyén tién bat hop phap, gia tri cua kim cuong tong hop da dugc phong
dai rat nhiéu trong cac to khai thuong mai. Bang cach thoi phong gié tri da khai
bao, t6 chirc nay sau d6 da chuyén so tién thu dugc tir toi pham cta minh tir
Nudc A sang Hong Kong, Trung Québc duéi dang "khoan thanh toan hop phap"
cho kim cuong. T6 chirc nay da sir dung cac tai khoan dung cho cong ty cua 05
cong ty dé xur ly s tién thu duoc tir toi pham va giai ngan thém cho hon 100
cong ty dia phwong dé thuc hién céc giao dich tiép theo. Tir thang 12 nam 2023
dén thang 2 nam 2024, Hai quan Hong Koéng d3 vo hiéu hoa td chirc ndy bang
cach bt gitr nam ngudi Vi toi rira tién tai Hong Kéng, Trung Quéc va tich thu
1 triéu d6 la Hong Koéng (~ 0,13 triéu do la M¥). Cudc diéu tra van dang duoc
tién hanh.

Ngudn - Hong Kong, Trung Quéc

Nghién ciru tinh hudng s6 4: Rira tién thong qua thwong mai

Rua tién thong qua thuong Mai; str dung sai muc dich phuong tién cua cong
ty; lam gia tai liéu; vi pham thu¢; phén tang; cau trdc

Céc co quan chtrc ning da xac dinh bon ca nhan c6 nhiéu ho so phap 1y khac
nhau, thanh lap va sir dung sai muc dich cac phuong tién céng ty, s¢ hitu doc
quyen va thyc hién cac giao dich thé hién cac hoat dong rira tien dya trén hoat
dong thuong mai. Céc c4 nhan nay da sir dung dich vy ngan hang, gom ca dich
vu ngan hang truc tuyén va dich vy chuyén tién ra nuéc ngoai. Cac ca nhan nay
d3 nop céc tai lieu gia mao hoac khéng hop 18 cho ngan hang dé thuc hién cac
khoan chuyén tién ra nudc ngoai do.
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Vu viéc nay duoc khai dong tur cac bdo céo giao dich dang ngo (STRs) do
mot ngan hang nop cho FIU Maldives. Ly do nop STRs cha yéu lién quan dén
viéc khach hang thyc hién cac giao dich khdng thong nhét vai két qua tham dinh
khach hang (CDD) va théng tin nhan biét khach hang. Vu viéc nay hién dang
duoc céc co quan thyc thi phap luat diéu tra.

Source — Maldives

Nghién ciru dién hinh # 5: Rira tién théng qua thwong mai va Quyeén s¢
hitru hwéng lgi dang ngo

Rira tién thong qua thwong mai

Mot sb bao cdo STR di dugc gui vé truong hgp Cong ty A, thudc so hitu
ciia Nguoi C va Nguoi D. Cong ty A da tham gia vao viéc nhap khau cac tim
pin mat troi tr nudc B va ban chdng tai dia phuong. Cong ty d3 mo nam tai
khoan véi cac ngan hang khac nhau va chuyén khoang 2 ty PKR (twong duong
7 triéu USD) thdng qua céac tai khoan nay trong ba nam. Theo hda don thuong
mai, cong ty da nhap khau cac tam pin mat troi tri gia 20.150 USD, tuy nhién,
co quan hai quan danh gia gia tri caa 16 hang la 91.233 USD. Chénh Iéch cho
thay hoa don da bi dinh gia thap, gay lo ngai vé tinh xé4c thuc cia giao dich.

Qua phan tich, FIU Pakistan, Co quan thanh tra tai chinh Pakistan (FMU)
da xac dinh Nguoi E, nguoi da gui 50 triéu PKR (twong duong 179.573 USD)
bang tién mat va 19 triéu PKR (tuwong duong 68.238 USD) thong qua cc giao
dich thanh toan bu trir tai mot trong céc tai khoan ngan hang do Céng ty A duy
tri.

Ngoai ra, ngu:di F (dugc xac dinh la anh trai cta nguoi E) 1a chu tai khoan
cua mot trong cac tai khoan do Cong ty B nam gitr. Céc tai khoan duoc duy tri
boi Cong ty A cho thay lo ngai ring ching c6 thé duoc sir dung cho cac giao
dich benami (giao dich dudi tén cua nguoi khac) va gay nghi ngo vé quyén so
hitu huong loi caa cong ty. Tuy nhién, xuat hién tin tic truyén thong cho biét,
kiém toan cua chinh pha da phat hién ra mot s6 lwong I6n hoa don khai khong
va Vu Viéc ria tién théng quan hoat dong thuwong mai trong hoat déng nhap khau
tAm pin mat troi, noi cac cong ty dang khai thac hé thong hoan thué dbi véi nhap
khau tam pin mat troi. HO so thué cho thay Cong ty A da tra thué t6i thiéu trong
cuing thoi gian khi hoat dong tai khoan dang ngo xay ra. FMU da pho bién thong
tin ciia minh cho céac co quan thuc thi phap luat dé diéu tra thém vé yéu to raa
tién thdng qua hoat dong thwong mai va truy tim nguoi huong loi cudi cing cua
cac khoan tién dugc chuyén qua tai khoan cua Cong ty

Nguon Pakistan

1.3 Hb trg chuyén nghiép
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Khi ra soat cac d6i tugng lam dung phap nhan, con cd mot dbi twong tham gia
nita 1 c& nhan, t6 chirc hoic mot mang ludi cung cap cac dich vy chuyén nghiép,
ma ddi tuong ndy ¢ thé tiép tay cho tdi pham ria tién do pham toi ma c6. Nhiing
thuc thé nay duoc goi 1a "ngudi hd tro chuyén nghiép”.31. Hanh vi caa ho thuong
la cd chuy, lidu linh, khong trung thuc va/hoic cau tha, khdng tuan thu dung dan
cac nghia vu chuyén mén va quy dinh nghé nghiép cua ho. Cac to chic 'chuyén
mon' nay dong mot vai tro quan trong trong viéc giup tao ra hoac van hanh cac
phap nhan (va céc thoa thuin phap nhan) dé che dau sy kiém soét va quyén so
hiru huong lgi cho cac khach hang la toi pham.

Nam 2018, FATF da xuat ban s6 tay huéng dan vé nhan dang Rura tién chuyén
nghiép* , trong d6 xac dinh cac dac diém chinh cua cac yeu to ho trg chuyén
nghiép, bao gom:

« C4 nhan rua tién chuy@n nghiép.
« T6 chwc rira tién chuy@n nghiép.

. Mang lué6i rira tién chuyén nghiép gdm céc cong sy va dia chi lién hé dé 1am
viéc cung nhau nham tiép tay cho hoat dong rua tién.

Céc ca nhan, td chuc chuyén nghiép nay sir dung nhiéu cong cu va ky thuat
rua tién bao gom rira tién qua thuong mai, co ché quan ly tai khoan, ngan hang
ngam va c&c nén tang ngan hang thay thé. Bé cho vay mét cong ty 1a vé boc hop
phap cho céc hoat dong cua ho, lién két véi véi (cac) ca nhan tham nhiing chuyén
cung cap cac dich vu hop phép khéc (vi du: nhan vién ngan hang, luat su, ké toan,
dai ly bat dong san).

Nhém Ngan hang Thé gisi - Chit ky dé ban: Nghién ctru dién hinh vé cac
chuyén gia toi pham tao diéu kién rira tien (2022)

Béo c4o Signature for sale do té chirc Sang kién Phuc hoi Tai san bi Danh
cip (StAR)® xay dung dé ra soat viéc st dung cac dich vu cua nha cung cap
dich vu doanh nghiép (CSP) nham tao diéu kién cho rua tlen thdng qua viéc bao
VEé quyen rleng tur va tiép tay cho céac ca nhan che gidu quyén sé hitu thuc su cua
ho ddi véi cac cong ty vo boc, che gidu danh tinh trudce co quan cd tham quyén.
Béo c4o nhan manh vai tro caa cac CSP, trong viéc tao diéu kién cho hoat dong
bat hop phéap ndy. Nhitng nguoi hd trg ndy, tan dung kién thuc va ki ning
chuyén mén cua minh, tich cuc quang ba va cung cap cac dich vu chi dinh
(nominee service), thuong két hop vai cac cong cu bao vé bi mat khéc vi dy nhu
gidy ay quyén.

Béo céo dua trén hon 3.300 céu tra 161 dugc thu thap nhu mot phan cua bai
tap mua sam bi 4n toan cau, noi cac nha nghién ciru dong gia 1a khach hang

31 The Law Society (United Kingdom) - Professional enablers: https://www.lawsociety.org.uk/topics/anti-money-
laundering/professional-
enablers#:.~:text=%E2%80%9CA%20professional%20enabler%20is%20an,their%20professional%20and%20regulatory%200obligat
ions.%E2%80%9D

32 FATF - Professional Money Laundering:
https://www.fatf-gafi.org/content/fatf-gafi/en/publications/Methodsandtrends/Professional-money-laundering.html

33 World Bank Group - Signatures for Sale (2022), available at https://star.worldbank.org/publications/signatures-sale-how-
nominee-services-shell-companies-are-abused-conceal-beneficial


https://www.lawsociety.org.uk/topics/anti-money-laundering/professional-enablers#:~:text=%E2%80%9CA%20professional%20enabler%20is%20an,their%20professional%20and%20regulatory%20obligations.%E2%80%9D
https://www.lawsociety.org.uk/topics/anti-money-laundering/professional-enablers#:~:text=%E2%80%9CA%20professional%20enabler%20is%20an,their%20professional%20and%20regulatory%20obligations.%E2%80%9D
https://www.lawsociety.org.uk/topics/anti-money-laundering/professional-enablers#:~:text=%E2%80%9CA%20professional%20enabler%20is%20an,their%20professional%20and%20regulatory%20obligations.%E2%80%9D
https://www.lawsociety.org.uk/topics/anti-money-laundering/professional-enablers#:~:text=%E2%80%9CA%20professional%20enabler%20is%20an,their%20professional%20and%20regulatory%20obligations.%E2%80%9D
https://www.fatf-gafi.org/content/fatf-gafi/en/publications/Methodsandtrends/Professional-money-laundering.html
https://star.worldbank.org/publications/signatures-sale-how-nominee-services-shell-companies-are-abused-conceal-beneficial
https://star.worldbank.org/publications/signatures-sale-how-nominee-services-shell-companies-are-abused-conceal-beneficial
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dang tim cach thanh 1ap cac cong ty vo boc. Két qua cho thay 14% CSP cung
cap dich vu chi dinh ma khdng can nhac nha va 15% dé cap dén quyén han caa
luat su hoac bi mat nghé nghiép phap 1y. Biéu nay cho thay rang céc dich vu
duoc chi dinh ¢d san va dugc st dung rong rai, dic biét 1a & cac khu vyuc phap
1y duogc biét dén vai viéc tao diéu kién cho bi mat tai chinh.

Nhirng phat hién chinh

« Cac dich vu vé chi dinh (nominee service) do CSP cung cap c6 thé c6
nhiéu muc dich st dung khac nhau, mé rong tir nhitng dich vu duoc sir dung
thuong xuyén cho muc dich kinh doanh hop phap, dén nhitng dich vu ¢ muc
dich hop phap nhung d& bi lam dung, dén nhing dich vu c6 muc dich chinh 13
che gi4u chu so hiru huong loi.

« Mac du st dung hop phép, cac thoa thuan chi dinh la moét trong nhirng
cong cu phd bién nhat dé che giau danh tinh caa nhitng céng ty vo boc kiém
soat va dac biét phd bién trong s6 cac bo phan ¢ van dé nhit cua nganh cong
nghiép thanh lap cong ty.

« Hién tai, sy thiéu cha ¥ dén viéc lam dung tiém ning va thuc té cua cac
thoa thuan chi dinh tao thanh mot 16 hong l16n dé han ché viéc str dung céc cong
ty vé boc khdng thé truy tim trong toi pham tai chinh. Can chi y nhiéu hon dén
viéc thuc thi va diém nay dic biét 4p dung cho cac co quan ding ky quyén s
hiru hudng loi.

» Vé mit phép 1y, cac dich vu chi dinh thuong duoc tiép thi cho cac khach
hang la cac cong ty vé boc dé gitr danh tinh ctaa chu so hiru huong loi khoi ho
so cong khai.

* Mang lugi cac cong ty vo boc thuong c6 nguoi chi dinh dé che dau, khong
minh bach chu yeu vi ban chat da tham quyen vén ¢ cua ho. Tuy nhién, c6 mot
su thiéu két no1 co ban gitra m01 de doa vé tinh da tham quyén va nguyén tic
mot tham quyén dé giai quyét van dé nay.

» Thyc thi quy dinh hiéu qua vé CSP va quy dinh vé cac thoa thuan chi dinh
|l rat quan trong dé tiang tinh minh bach caa quyén so hiru huong loi.

Enablers

Cac CSP cung cap cac loai dich vu nay thuong 1a luat su, dong vai tro 1a
giam doc hogc ¢o dong dugc chi dinh , cung cap tén va chir ky cua ho véi mot
khoan phi. Ho ciing c6 thé soan thao céc thoa thuan glay uy quyén cho phép chu
s& hitu huong loi thuc sy kiém soét cong ty trong khi van an.

Pic quyén nghé nghiép hop phép cd thé gibng mot 16p bao vé bo sung. CSP
cling c6 thé cung cap cho "cac cong ty — self companies" cac tai khoan ngan
hang cd san va cac bén ky két theo chi dinh, cho phép khéch hang truy cap ngay
vao hé thdng tai chinh ma khéng tiét 16 danh tinh cua ho. Viéc sir dung céc dich
vu chi dinh tao ra mot 15 hong dang ké trong cudc chién chdng lai ML. N6 cho
phép bon ti pham hoat dong ma khong bi trirng phat, che giau danh tinh va tai
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san cua chdng khoi chinh quyén. Bieu nay 1am suy yéu hiéu qua cuia S0 dang ky
guyen so hitu hudng lgi va cac bién phap minh bach khac.

B4o c&o nhan manh sy can thiét phai c6 quy dinh va thyc thi manh m& hon
cac dich vu duoc chi dinh , bao gom:

. Tang tinh minh bach: yéu Cau nguoi duoc chi dinh tiét 16 ngudi chi dinh
cuia ho va muc dich cua viéc sap xép nguoi dugc chi dinh.

« Cap phép va giam sat: cip phép cho céc ang cir vién chuyén nghiép va
chiu sy gidm sét chat ché.

- Téng cuong tham dinh: yéu cau cac CSP tién hanh tham dinh k§ ludng doi
véi khach hang ctaa ho va muc dich cua viéc sap xép nguoi dugc chi dinh .

~ Hop tac qudc té: ting cuong hop tac quoc té dé giai quyét tinh chat da

tham quyén cua céc dich vu dugc chi dinh .

Bang cach giai quyét cac 16 hdng nay, céc nha chirc trach c6 thé chéng lai
viéc st dung cac dich Vu dugc chi dinh mot cach hiéu qua va ngan chan cac
chuyén gia hinh su tao diéu kién cho rira tién.

Nghién ctru dién hinh
Céc thanh vién va quan sat vién da cung cap céac nghién ctru dién hinh sau day
minh hoa cach thic cac nha ho tro chuyén nghiép trong khu vuc tao dicu kién cho
viéc lam dung phap nhan cho cac muc dich ria tié / Tai trg khung bo.
Nghién ciru dién hinh # 6: Bay ngwdi bi budc t9i lién quan dén lira dio
mang tinh vi trén toan the gioi
Lira dao dau tu; sir dung phap nhan; sir dung internet; sir dung tai san ao;
Str dung dich vu tai chinh

Mét co quan thyc thi phap luat ddi tdc & Nudc S di canh bao Trung tam
diéu phdi t6i pham mang chinh sach chung (JPC3) thudc Luc lwgng Canh sét
Lién bang Uc (AFP) vé cac méi lién két cua Uc véi mot tro lira dao chu yéu dua
trén Nudc S. AFP sau d6 bat dau mot cudc diéu tra song song véi co quan thuc
thi phap luat nudc ngoai (Chién dich Wickham).

Vu hra déo tinh vi lién quan dén viéc thao ting bat hop phéap céc nén tang
giao dich dién t hop phép. Mot t chirc toi pham c6 to chire da tién hanh mot
vu lira dao 'theo phong cach Sha Zhu Pan' bang cach sir dung két hop cac mang
x& hoi, bao gom viéc sir dung cac trang web hen ho, trang web viéc 1am va nén
tang nhan tin dé c6 dugc su tin twéng ctia nan nhan trude khi dé cap dén cac co
hoi dau tur. Sau khi ding ky dich vu du tu tai chinh, t0 chirc ndy bi cao budc da
thao tung dix liéu dugc cung Cap thdng qua trng dung hop phap dé khuyén khich
dau tu thém, dong thoi che glau su that rang tién da bi danh cap. Hon 100 tri¢u
d6 la My thiét hai trén toan thé gisi da dugc quy cho td chuc toi pham co to
chtc ndy, voi phan 16n nan nhan ¢ try sé tai Nudc S.

T chire nay da sir dung cong dan nude ngoai song & Uc dé thiét 1ap co so
ha tang can thiét dé tao dieu kién cho cac hoat dong lira dao cua ho. To chic
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ndy da sir dung cac cong dén nude ngoai dé dang ky cac cong ty Uc va thiét 1ap
tai khoan ngan hang kinh doanh ctaa Uc dé rta tién thu duoc tir toi pham. Cac
khoan tién d3 duogc rira thdng qua mot doanh nghiép chuyén tién va dugc phan
l6p thdng qua céc tai khoan ngan hang duoc lién két véi cac doanh nghiép Uc
da dang ky.

Mt trong nhirng ké pham toi, trong khi 1am viéc tai doanh nghiép chuyén
tién, bi cao budc co lién két vai tap doan toi pham co té chire va tryc tiép tham
gia vao viéc mua sam giam dbc gia danh (straw director) va chu tai khoan gia
cho céc thuc thé ML. Nguoi ndy bi cdo budc giam sét viéc thanh 1ap cac cong
ty gia mao va cac tai khoan ngan hang lién quan cua ho, vi pham quy dinh cta
Luat PCRT/CTTKB. Bay ngudi da bi budc toi theo Chién dich Wickham vi
nhiéu toi danh khac nhau bao gém rira tién thu dugc do pham toi ma co(tién
hoac tai san tri gia 10.000.000 d6 la tr¢ 1én). Hon ntta, Luc lugng dac nhiém
tich thu tai san hinh sy (CACT) ctia AFP di thuc thi [énh phong toa ddi véi cac
tai khoan ngan hang lién quan dén t6 chac nay, véi tong gia tri hon 21 triéu
USD.

Source - Australia

Nghién ctru dién hinh # 7: Cong ty Uc bi tap doan t§ pham mang nuéc
ngoai loi dung

Hanh vi gian lan bao g@m xam pham email doanh nghiép; lam dung phap
nhén; Str dung tai san ao (tien dién tir hoac tai san ao khac)

FIU Uc, AUSTRAC di xac dinh mot phap nhan cong ty Uc bi lam dung béi
mot tap doan toi pham mang nudc ngoai dé chuyeén tién ra nudc ngoai. Nhom
t6i pham nay sir dung cac cdng ty vo boc qudc té, cac cong ty tién té ky thuat
sb va cac nha cung cap dich vu chuyén nghiép, bao gom ca mot ké toan vién.
Giam d6c cua cong ty rat c6 thé 1a nan nhan cua hanh vi trom cip danh tinh
hozc bj lra dao vé tién.

Cong ty da tim cach nhan s tién thu dugc do gian lan vao tai khoan tai
ngan hang Uc, bao gdm hon 92.000 d6 la tir mot vu xdm pham email kinh doanh
lién quan dén giai quyét tai san vao nam 2020. Cac khoan tién da bi dong bing
va tra lai cho nan nhan trugc khi tién c6 thé duoc gui ra nudc ngoai. Tuy nhién,
tai khoan da nhan thanh céng hon 290.000 d6 la tir mot s6 nan nhan ¢ nudc
ngoai khéac nhau trong bon thang vao nam 2020, truéc khi chuyén di.

Rat c6 kha ning cong ty da sir dung tién ky thuat 6% dé rira tien do pham
t6i ma co. To chie da g tién ma ngay 1ap so tién nay duoc chuyen d6i thanh
tién ky thuat 6% va rat khoi tai khoan luu ky cta cac nha cung cap dich vu trao
doi tién ky thuat sé6 (DCE). Hai tai khoan cong ty nudc ngoai bo sung duoc lién
két vai thuc thé théng qua DCE va c6 kha ning duoc sir dung dé rira tién pham
toi thong qua cac cong ty vo boc®.

34 Virtual assets

35 Virtual asset service provider

36 AUSTRAC - Money Laundering in Australia National Risk Assessment: https://www.austrac.gov.au/sites/default/files/2024-
07/2024%20AUSTRAC%20Money%20Laundering%20NRA.pdf


https://www.austrac.gov.au/sites/default/files/2024-07/2024%20AUSTRAC%20Money%20Laundering%20NRA.pdf
https://www.austrac.gov.au/sites/default/files/2024-07/2024%20AUSTRAC%20Money%20Laundering%20NRA.pdf

25

Source — Australia

NOTE: we will need to seek permission to use this case study — Luu y ching
ta can cho duoc cho phép sir dung truong hop nghién ciu nay

Nghién citu dién hinh # 8: Rira tién théng qua cac céng ty vé bec
Lam dung phap nhan

Tir thang 4/2019 dén thang 4/2021, 11 thanh vién cua mét t chic toi pham
da thanh 1ap khoang 340 cdng ty vo boc cung vai khoang 900 tai khoan ngan
hang dudi danh nghia cta cac cong ty vo boc nay. Cac tai khoan ngan hang da
duoc "ban" cho bon toi pham can tai khoan ngan hang dé quan ly va che giau
cac khoan tién bat hop phap thu dugc tir viée diéu hanh cac trang web cd bac
bat hop phéap. Vao thang 10 nim 2012, cc co quan coéng t& Han Quéc da truy
t6 11 thanh vién cua tap doan toi pham va nhan duoc lénh giai thé cac cong ty
Vo6 boc.

Ngudn — Han Quéc

Nghién ciru dién hinh # 9: Nhan tai tre ciia chinh phi bang cach sir
dung c4c tai liéu gian lan va rut tien mat

Gian lan; tu ria tién; cac to chuc tai chinh; tién mit; s dung séc; COVID-
19; st dung phap nhan; B&o céo giao dich dang ngo

Tur thang 12/2021 dén thang 2/2023, 4 nghi pham & Macao, Trung Quéc da
yéu cau mé tai khoan ngan hang doanh nghiép cho hon 140 cong ty tai 5 ngan
hang dia phuong khac nhau. Bén nghi pham nay da gui séc do Chinh phu
Macao, Trung Quéc phat hanh dé trg cip cho cac doanh nghiép vira va nho ciing
nhu cc ca nhan hoat dong tu do dé ddi pho véi kho khan COVID-19. Tat ca
cac khoan tién lién quan tri gia khoang 200.000 USD da duoc rit bang tién mat
ngay sau khi séc dugc x6a. Khi cac ngan hang tién hanh nhan biét khach hang,
bdn nghi pham néi rang tién mat s& dugc st dung cho muc dich kinh doanh.
Cac ngan hang da gui STR dua trén cac yéu té dang ngd. Phan tich sau hon
duoc thuc hién boi FIU cua Macao, Trung Quéc cho thay hau hét tat ca céac
cong ty déu co chung dija chi thu tir va cac truong hop STR sau d6 da dugc
chuyén dén Vian phong Cong t6 dé diéu tra thém.

Ngudn — Macao, Trung Quéc

Case Study # 10: Investment fraud
Nghién ctu dién hinh # 10: Gian lan dau tu
Gian lan dau tu; st dung phap nhan; toi pham xuyén quéc gia

Trong mét cude diéu tra vé mot vu lira dao dau tu, gian lan da dot kich vao
nhiéu dia diém bao gom cac trung tam cham soéc khach hang, cong ty va khu
vuc nha ¢. To chuac toi pham ¢ tru sé tai Malaysia, chi hoat dong dugc vai nam,
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nhung bi cdo budc da tich lity duoc gan 200 triéu RM (~ 42,6 triéu USD) tién
thu dugc tur toi pham.

Mic du hoat dong & Malaysia, c4c thanh vién to chirc dén tir cac khu vuc
phap 1y nudc ngoai khac nhau sir dung nguoi Malaysia dé hd tro. Phuong thirc
hoat dong cua to chuc nay 1a cung cap danh muc dau tu gia mao thong qua
quang céo trén phuong tién truyén thong xa hoi. Vu lira dao da sir dung nhing
ngudi hd trg chuyén nghiép, dic biét 1a thu ky cong ty, dé thanh 1ap céc cong
ty, lra d40 nan nhan rang ho dang dau tu vao mot du &n dau tu hop phap hoic
mua c6 phan ciia mot cdng ty thuc su.

Hoat dong nay dan dén bdn cong dan nude ngoai bi budc toi, két an va phat
tién vi cac toi danh theo bo luat hinh sy. Viéc tich thu tai san lién quan dén toi
rua tién dang tiep tuc dugc thuc hién.

Ngudn — Malaysia

Nghién ciru dién hinh # 11: Mang lwéi hon 3.000 cong ty bj sir dung nhw
méot kénh gian lan email doanh nghiép

Su gian lan; toi pham nguon cd yéu to nuéc ngoai; rua tien cua bén thi ba;
nha cung cap dich vu cong ty; sir dung phap nhan va thoa thuan phap nhan; Bao
cao giao dich dang ngo

Vao nam 2020, Cuc Thuong mai (CAD) cua Luc lugng Canh sat Singapore
da quan sat thay su gia ting dot ngot cia cac cong ty do Singapore thanh lap
duoc str dung lam cau ndi/kénh dan cho toi pham xam pham email doanh nghiép
nham vao nan nhan & nudc ngoai. Cac cong ty déu co cac dic diém chung va
cac cudc diéu tra cia CAD da phat hién ra mot mang ludi hon 3.000 cong ty bi
nghi ngd duoc thanh 1ap véi muc dich ria tién thu duoc tir toi pham. Nhan thuc
dugc tam quan trong cua viéc phé va to chic toi pham nay, CAD da dé nghi
cac bén lién quan chua yéu tir nganh ngan hang chia sé nhirng quan sat caa minh
va trao ddi cac théng tin sau vé truong hop ndy. Vu viéc nay da duoc FIU
Singapore, Véan phong Béo cdo Giao dich Dang ngo (STRO) phat hanh mét bao
céo tu van gui cho nganh ngan hang vé loai hinh toi pham mai noi lién quan
dén céc cong ty Singapore.

Viéc trao do6i thong tin tinh bao va nhitng hiéu biét nhu vay da duoc ching
minh 14 céng cu hiéu qua gilp viéc day nhanh céc cudc diéu tra cia STRO va
sau d6 pho bién thong tin tai chinh cé thé tao diéu kién thuan loi cho céc cudc
dieu tra cua CAD. Cac cudc dieu tra cho thay cac dai Iy nuéc ngoai co lién két
Véi cac tap doan toi pham nudc ngoai thué cac nha cung Cap dich vu doanh
nghi¢p (CSP) ¢ Singapore dé bat tay véi cac cong ty va tuyén dung cac ca nhan
bén tht ba lam giam ddc dia phuong cho cic cong ty ma ho thanh lap.

Céc giam ddc dia phuong nay, mdi ngudi nam giit cac chuc vu giam dc tir
57 dén 1.002 cong ty, da cho phép cac cong ty va tai khoan ngan hang caa ho
duoc sir dung boi cac dai Iy nude ngoai, do d6 cac giam dbc ndy bi phat hién Ia
da cau tha trong khi thuc thi nhiém vu cta ho voi tu cach 1a giam déc.
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Vao thang 6/2023, 12 c4 nhan lién quan dén cac cong ty di bi budc toi. Cho
dén nay, nam trong s nhitng c4 nhan nay d4 bi két an vé nhiéu toi danh khac
nhau theo Pao luat Cong ty, chiu mot bién phap tu phap thay thé vé toi rira tién
(convicted an alternative criminal justice measure to ML), bi két an tU hozc phat
tién. Viéc truy t6 dang dién ra ddi véi bay ca nhan khéac co lién quan. Cac dac
diém chung duoc quan sét thiy ¢ céc cong ty nay bao gom:

* Cac cong ty co mot giam déc dia phuong va mot giam dbc nude ngoai,
ngudi cling dong vai trd 1a c6 dong duy nhét cua cong ty.

« Cac cong ty c6 cung mot dia chi dang ky chung hodc giam dbc dia phuong.
Cac giam doc dia phuong thuong gitr nhiéu chiac vu giam doc trén mang ludi
cac cong ty.

» Cac cong ty duoc thanh 1ap trong mot khoang thoi gian twong tu nhau.

» Han ché xuét hién truc tuyén, tinh chat kinh doanh khac nhau méc du s6
luong giao dich lon, khoi lwgng giao dich cao mac du cac doanh nghiép mai
thanh lap.

Ngudn - Singapore

Nghién ciru dién hinh # 12: Gian 1an ngoai hoi

Gian 1an bao gom lira dao qua dién thoai / SMS / email / phuong tién truyen
thdng xa hoi; ria tien caa bén thir ba; st dung phéap nhan va théa thuan phap
nhan

Nguoi A va nhém dong pham ctia minh da thanh 1ap 42 cong ty vo boc va
van hanh riéng ré cac doanh nghiép giao dich ngoai héi va giao dich tuong lai
bat hop phép, doi tuong nay tu xung danh 1a mot nha giao dich ngoai hoi tir khu
vuc tai phan X (nudc X). Nhom ddi twong thanh lap van phong chi nhanh &
nhiéu khu vuc khac nhau, thué nhan vién dé mé rong hoat dong, trién khai hé
théng mdi gidi va thuc hién cac chuong trinh khuyén méi thdng qua cac nha
mdi gigi hodc cic nén tang truc tuyén nhu Facebook, WeChat, QQ hoic
Telegram. Ho cling dua ra "chuong trinh thuong 6%" nhu mot su dam bao loi
nhuan, nham thu hat moi ngudi giao dich trén trang web lira dao cua nhom. Tt
nam 2012 dén thang 5/2022, nhém ddi tuong da lra dao tong cong 24,98 ty
TWD (~ 832 triéu USD).

Pé thu hoi s6 tién thu dugc tir toi pham, Cuc Piéu tra Bo Tu phap (MJIB)
da thu gitr 93 bat dong san, tri gia khoang 149 triéu TWD (~ 4,6 triéu USD),
thudc sé hitu caa Ngudi A. Thong qua viéc theo ddi dong chuyén tién ra nudc
ngoai, MJIB x4c dinh rang Nguoi B (va nhitng nguoi khac) da cung cap tai
khoan cho Nguoi A dé chuyén tién bat hop phép, 1én téi 115,69 trieu TWD (~
3,73 triéu USD). Véi sy chap thuan cua toa an, MJIB da tich thu bat dong san
dudi tén cua Nguoi B, tri gia khoang 1,3 triéu TWD (~ 406.250 USD). MJIB
da chuyén hd so nguoi A va nhém toi pham dén van phong cong té vao thang
3/2023 va hién nhom déi twong dang bi xét xtr.

Nguon - Pai Bic - Trung Hoa
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~ Nghién ciru dién hinh # 13: Cuge diéu tra rira tién phirc tap nhat cia
Uc dwéi sw chi dao caa AFP

~ T6i pham ¢6 t6 chire; doi tien; dich vu chuyen tién gié tri cao; hop tac quoc
te; rira tién cua bén tha ba; Ty rira tién

Chién dich Avarus-Nightwolf 1a mot cudc diéu tra kéo dai 14 thang do AFP
chi dao dugc hd tro bai AUSTRAC, Luc lugng Bién gisi Uc (ABF), Uy ban
Tinh bao Hinh su Uc (ACIC), Uy ban Chimg khoan va Pau tu Uc (ASIC), Vin
phong ThUe Uc (ATO) va Bo An ninh Noi dja Hoa Ky Bdy thanh vién cua t6
chuc rira tién Long River, va mot tap doan toi pham co t6 chirc caa Uc bi céo
budc c6 pham vi hoat dong toan cau, da bi diéu tra va budc toi lién quan dén
viéc bi mat diéu hanh mét chudi chuyén tién ndi tiéng, tri gia hang ty do la &
Uc: San giao dich tien t& Truong Giang. AFP s& cao budc rang, de the hién minh
glong nhu mot cdng ty chuyén tién tuan thu nghiém phap luat, San giao dich
tién té Truong Giang tham chi con cung cap cac nguon luc dé tuyén truyeén,
gi4o duc khach hang vé luat Phong chéng ria tién (AML Laws) cuaa Uc.

Tt nam 2020-2023, San giao dich tién té Truong Giang da chuyén hon 10
ty USD vao va ra khoi Australia. Trong khi hau hét cac khoan tién nay Ia tir cac
khach hang chuyén tién hop phap, AFP s& c4o budc dugc cong ty nay da bi mat
chuyén tién thu duoc tir hoat dong bat hop phap trong va ngoai Uc. AFP sé& céo
budc rang tir nam 2020-2023, San giao dich tién té Truong Giang da rira hon
228 triéu USD. AFP c4o budc mot sb tién duoc rira boi to chie nay 1a tir sb tién
thu duoc tir toi pham, bao géom cac hoat dong xuat phat tir gian 1an trén mang
va bubn ban hang hda bat hop phap. AFP ciing céo budc to chirc nay huan luyén
cac khach hang ctia minh céch tao ra cac gidy to kinh doanh gia, chang han nhu
hoa don gia va bao cao ngan hang. Diéu ndy c6 muc dich dé khach hang pham
t6i (criminal customers) va San giao dich tién té Truong Giang cho céc nha
chic trach thy rang cac khoan tién thu duoc bat hop phap 1a tir cac ngudn hop
phap néu viéc chuyén tién bi chinh quyén cha y.

AFP d3 budc t6i bon cong dan nudc ngoai va ba cong dan Uc lién quan dén
nhom toi pham ria tién cé to chirc va thu gitt hon 50 triéu d6 la tai san va xe
co. Vao thang 10/2023, AUSTRAC di dinh chi diang ky ctia sdu nha cung cap
dich vu chuyén tién.

Nguén - Uc

Nghién ciru dién hinh # 14: T4p doan GT ¢ New Zealand va thit cht
luat giam déc
Budn ban vii khi bat hop phap; lam dung phéap nhan va thoa thuan phap nhan

Nam 1995, Geoffrey Taylor thanh 1ap GT Group. Ké tir d6, GT Group
thuong Xuat hién véi vai tro 1a dau méi cho nhitng nguoi bi 16i kéo vao céc vu
bé bdi bao gom giao dich vii khi bat hop phap, budn lau ma tay, tham nhiing
l6n va trén thué.




29

Thang Mudi Hai nim 2009, chinh quyén Thai Lan bat gitr mot may bay &
Bangkok, Thai Lan, trén duong tir Bac Triéu Tién dén Iran. Ban ké khai hang
hoa liét ké cac thiét bi khoan dau 1a néi dung chuyén ché cua may bay. Tuy
nhién, chinh quyén Thai Lan d3 phat hién chat nd, lyu dan phong tén lira va vat
liu ché tao tén lira dat d6i khdng. Chiéc may bay nay dugc cho thué bo cong
ty SP Trading. Cac tai licu thanh lap cua SP Trading cho thdy giam doc duy
nhat cua cong ty v6i mot cd dong cong ty duy nhat, 1a mot ngudi Trung Quéc
méi nhap cu dén New Zealand, tén 1a Lu Zhang. SP Trading niém yét dia chi
dang ky cta no chinh 1a dia chi cua caa GT Group.

Khi bt gitr Lu Zhang, chinh quyén New Zealand nhanh chéng phat hién ra
co 1a mot nguoi vo tinh tham gia budn ban vii khi qudc té. Chang han, viéc chi
dinh 1am chir ky dé ban, Lu Zhang gan day da tim duoc viéc 1am béan thoi gian
véi Taylors cua GT Group trong tu cach 1a giam ddc duoc chi dinh. Véi mirc
chi tra 15 d6 la cho mdi chit ky, GT Group d3 dit tén cua Lu Zhang trén cac tai
liu cua cdng ty, nho d6 da che diu nguoi thuc su c6 quyén kiém kiém soat
cong ty va cac cbng ty vo boc khéac.

C6 dong cong ty cua SP Trading, Vicam (Auckland) Limited, giéng nhu SP
Trading, da ké khai dia chi dang ky cua minh la cong ty con/chi nhanh cua GT
Group (as care of GT Group), tai nhiéu thoi diém da ké khai mét sé thanh vién
gia dinh Taylor 1am giam déc, mac du dén nim 2009, giam doc dugc chi dinh
la Nesita Manceau. Mot danh gia tom tit vé Nesita Manceau goi y (sugguests)
rang c6 1a mot giam déc dugc chi dinh chuyén nghiép - 1am viéc cho GT Group;
tén ctia cd da duoc liét ké trén OpenCorporates véi tu cach 1a giam doc caa hon
400 cong ty New Zealand. Hon nira, Vicam (Auckland) Limited da chi dinh
chinh GT Group 14 ¢ dong duy nhat tai thoi diém diéu tra vé 16 hang vii khi.
Vao thang 7 nam 2010, c6 déng nay da dugc sira d6i dé chi dinh Nesita Manceau
la c6 dong duy nhat, trao cho Manceau vai tro kép 1a ¢6 dong duoc chi dinh va
giam dﬁSc duoc chi dinh cho mét cong ty ¢ lién quan trong mot cude diéu tra
quac te.

Su két hop gitta giam dbc duoc chi dinh, ¢6 dong duoc chi dinh va co dong
cong ty da gitp che dau cua ngu:ol cha muu (principal) da sap xép viéc van
chuyén vii khi tir Triéu Tién dén Iran. Khong ai trong GT Group hoac bat ky
thanh vién nao cua gia dinh Taylor phai d6i mat véi cao budc vi vai trd caa ho
trong viéc che giau thanh céng danh tinh cta nhimg ngudi ding sau budn ban
vii khi bat hop phap, hoic cung cip cac cong ty vo boc cho bang dang ma tly
Sinaola hoic vu Magnitsky. Viéc cung cip cac giam dbc dugc chi dinh va so
hitu ¢6 phan 1 hoan toan hop phéap & New Zealand vao thdi diém dé. Vao thang
11 nam 2010, ban than Lu Zhang d3 bi két an 74 toi danh khai bao sai trén cac
mau dang ky cong ty, mac di khong cd hinh phat nao dugc ap dung.

béng cht y, trudng hop ndy da thic day chinh phu New Zealand thuc hién
nhiing cdi cach quan trong dbi vai luat cong ty vao nam 2014. NJ luc nay ciing
phan anh quyét dinh nam 2011 cua Lién minh chau Au loai b6 New Zealand
khoi danh sach trang cac khu vuc phap ly c6 kiém soéat chng rira tién tuong
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duong. Cac sira d6i bat buoc moi cong ty New Zealand dang ky méi va cong ty
dang hoat dong hién tai phai c6 mot giam doc 1a mot ca nhan thuc sy cu tra tai
dia phuong, tén va ngay sinh ciing phai dugc dang ky. Hon nira, cadc nha cung
cap dich vu doanh nghiép da bi dua vao hé théng phong chéng rira tién/chdng
tai tro khang bé (AML / CFT) caa New Zealand.

Quan trong hon, chinh phi New Zealand da thanh 1ap mot Nhom Liém
chinh va Thuyc thi gdm 17 thanh vién dé kiém tra su tuan thu cua cac nha cung
cap dich vu cua cong ty véi céc tiéu chuan méi va diéu tra doc 1ap hoat dong
dang ngd phl hop vai pham vi truyén théng, bao gom ca viéc lam dung giam
dbc duoc chi dinh va sap xép c6 dong duoc chi dinh .

Viéc su dung cac cong ty vo boc cua New Zealand trong toi pham quoc té
duong nhu dd giam dang ké sau nhiing cai cach nay, mac du cac stra ddi anh
hudng dén it hon 1% trong s6 550.000 céng ty trong s6 dang ky.

Source - World Bank Group

Nghién ciru dién hinh # 15: Thao ting thi trudng chiing khoan va chiém
doat tai san tai cdng ty co phan

Su gian 1an; Giao dich noi gian va thao tdng thi truong

Ngudi A va dong pham da tién hanh vy n thao tng thi truong chiing khodn,
chiém doat tai san tai cong ty co phan. Nguoi A thanh lap cong ty co phan va
dé tang von diéu 18, ong da bién cong ty nay thanh cong ty dai chung dé niém
yét trén san chung khoan. Lién quan dén vu an nay, mot sé cyu lanh dao nha
nu’oc da bi khoi t6 vé toi "loi dung chic vy, quyén han trong khi thi hanh cong

u". M6t s6 quan chire da bi khoi t6 vé toi 'cong bd thdng tin sai sy that hoic
che giau thong tin trong hoat dong ching khoan'. Céc bi cao da nop 195 ty dong
(~ 8 triéu USD) cho nha nudc dé khic phuc hau qua; Co quan diéu tra da thu
giir chin bat dong san. Tong thiét hai cua vu an 18n toi 1.830 ty dong (~ 75,5
tricu USD).

Source - Vietnam

Thach thirc chinh véi nhitng nguoi hd tro chuyén nghiép: quyén riéng tw
va dac quyen nghé nghiép hep phap

C6 dugc céc tién bo vé viec minh bach hoa (dé kiém soat cac dong tai chinh
bat hop phap) la nh& viée mo rong vige thu thap va trao d6i thong tin gitra cac co
quan c6 tham quyeén. Vi dy, cac chinh sach mai lién quan toi viéc nay bao gom
thanh 1ap cac co quan/trung tam ding ky thong tin quyén sé hiru huong loi |, trao
d6i thdng tin tai khoan ngan hang ty déng toan cau va / hoic cac quy dinh trach
nhiém3’ ctia cac trung gian thuc hién co ché cung cap thong tin dé trao doi va ngan
chan viéc che gidu chu so hitu huong loi 3. Viéc mé rong nhu vay vé thu thap,

37 Tax Justice Network - The unexploited silver bullet to tackle enablers: mandatory disclosure rules blog:
https://taxjustice.net/2023/07/14/the-unexploited-silver-bullet-to-tackle-enablers-mandatory-disclosure-rules/

38 The amendments to the EU Directive Administrative Cooperation (DAC 2 and 6) required the automatic exchange of bank
account information and the mandatory disclosure of schemes by intermediaries.


https://taxjustice.net/2023/07/14/the-unexploited-silver-bullet-to-tackle-enablers-mandatory-disclosure-rules/
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xu Iy va trao doi théng tin giira cac chinh phu dé gay ra sy phan dbi, dac biét Ia
Viéc trao dol thdng tin lién quan dén quyén riéng tu va bao vé thong tin / dit liéu
va dac quyén nghé nghiép phap Iy.

Mot trong nhitng dién bién quan trong nhat vé van de nay Ia phan quyét cia
Toa an Cong ly chau Au®® vao thang 11/2022, vo hi¢u hoa quyén truy cap cua
cong chung vao thong tin quyén so hitu huong loi trong cudc chién chéng rua
tién. Ly do chinh la do lién quan dén quyén riéng tu cta c4 nhan. Ciing lién quan
dén quyén riéng tw, cac chuyén gia phap 1y da vién dan dic quyén nghé nghiép
hop phap cua khach hang caa ho. Vi du, Toa 4n Cong Iy Chau Au di cong nhan
dic quyén nghé nghiép phéap ly cua luét su dé vo hiéu hda mot s yéu cau bao céo
thong tin nhat dinh dya trén Chi thi cua Hoi dong EU 2011/16 (duoc goi 1a DACE)
lién quan dén céc quy tic tiét 16 bat budc trong thoa thuan thué xuyén bién gidi®.
Mot y kién phap ly*! nam 2024 cua Tong bién ho cho Toa an Cong ly Chau Au
d3 cong nhan dic quyén nghé nghiép phép 1y cua luat su dé phan doi viéc gui
thong tin vé viéc thanh 1ap cac cong ty, cling trong pham vi quyén riéng tu. Cac
t6 chtrc x4 hoi dan sy da chi trich phan quyét nay. +2

FATF va Dién dan toan cau vé minh bach va trao d6i thdng tin cho muc dich
thué (Dién dan toan cau) da canh bao chéng lai nhitng hanh dong nay va lap luan
vé céc giGi han vé dic quyén nghé nghiép hop phap. Vi du, bao cao FATF nam
2019 Hudéng dan cho céc chuyén gia phép 1y tiép can dya trén rai ro* luu y rang:

"toi pham tim kiém cac chuyén gia phap Iy (so véi cac chuyén gia khong thuc
thi phap Iy — non legal professions khac) dé thuc hién cac dich vu duoc liét ké
trong Khuyén nghi 22 véi muc dich pham toi cu thé nhu che giau cac hoat dong
va danh tinh caa chiang truéc chinh quyén théng qua cac bién phap bao vé dic
quyén / bi mat nghé nghiép" (trang 23).

Tuong tu nhu vay, bdo cdo cia FATF niam 2013 vé Tén thuong cta cac
chuyén gia phap ly ve khia canh rua tién va tai trg khung bo (bao cao Money
Laudering and Terrosist Vulerabilities)** Ivu y rang:

"Cé&c tuyén bé vé ddc quyén nghe nghiép hop phap hodc bi mdt nghé nghi¢p
c6 thé can tré va tri hoan cugc d‘zeu tra hinh su... Trong nhiéu trirong hop, diéu
ndy cé nghia la yéu cau ddc quyén nghé nghi¢p hop phap hogc bi mat nghé nghi¢p
sé can phdi duoc gidi quyét bdi toa dn, diéu nay co thé tri hoan qua trinh diéu tra
trong mét khoang thoi gian dang ké. Vi thoi gian 1a mét yéu té quan trong trong

39 Court of Justice of the European Union - Press Release No 188/22 - Judgment of the Court in Joined Cases C-37/20 |
Luxembourg Business Registers and C-601/20 | Sovim: https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-
11/cp220188en.pdf

40 InfoCuria Case-law - Judgement of the Court (Grand Chamber) In Case C-694/20:
https://curia.europa.eu/juris/document/document.jsf?text=&docid=268430&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=fir
st&part=18&cid=27401

41 InfoCuria Case-law - Opinion of Advocate General Kokott delivered on 30 May 2024 Case C-432/23:
https://curia.europa.eu/juris/document/document.jsf?text=&docid=286580&pagelndex=0&doclang=en&mode=req&dir=&occ=fi
rst&part=1&cid=7340756

42 Tax Justice Network - Another EU court case is weaponising human rights against transparency and tax justice blog:
https://taxjustice.net/2024/06/28/another-eu-court-case-is-weaponising-human-rights-against-transparency-and-tax-justice/

43 FATF - Guidance for a Risk-Based Approach Legal Professionals: https://www.fatf-gafi.org/content/dam/fatf-
gafi/guidance/Risk-Based-Approach-Legal-Professionals.pdf.coredownload.inline.pdf

44 FATF - Money Laundering and Terrorist Financing Vulnerabilities of Legal Professionals: https://www.fatf-
gafi.org/content/dam/fatf-gafi/reports/ML%20and%20TF%20vulnerabilities%20legal %20professionals.pdf.coredownload.pdf


https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-11/cp220188en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-11/cp220188en.pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=268430&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=27401
https://curia.europa.eu/juris/document/document.jsf?text=&docid=268430&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=27401
https://curia.europa.eu/juris/document/document.jsf?text=&docid=286580&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=7340756
https://curia.europa.eu/juris/document/document.jsf?text=&docid=286580&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=7340756
https://taxjustice.net/2024/06/28/another-eu-court-case-is-weaponising-human-rights-against-transparency-and-tax-justice/
https://www.fatf-gafi.org/content/dam/fatf-gafi/guidance/Risk-Based-Approach-Legal-Professionals.pdf.coredownload.inline.pdf
https://www.fatf-gafi.org/content/dam/fatf-gafi/guidance/Risk-Based-Approach-Legal-Professionals.pdf.coredownload.inline.pdf
https://www.fatf-gafi.org/content/dam/fatf-gafi/reports/ML%20and%20TF%20vulnerabilities%20legal%20professionals.pdf.coredownload.pdf
https://www.fatf-gafi.org/content/dam/fatf-gafi/reports/ML%20and%20TF%20vulnerabilities%20legal%20professionals.pdf.coredownload.pdf
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viéc truy thu soé tién thu diroc do pham téi ma co, diéu ndy o thé anh hucng dén
quyét dinh ciia cdc nha diéu tra vé viéc cé nén diéu tra sy tham gia c6 thé co cua
chuyén gia phép 1y hay tim kiém bang ching veé cac hoar dgng cua khach hang
cua ho tir cac nguon thay thé "(trang 31-32).

Hon nita, Phy luc ctia b4o cdo bao gom 45 trudng hop cac chuyén gia phap ly
che giau quyén s hitu théng qua viéc thanh 1ap cac cong ty, quy tin thac, st dung
co phiéu vo danh hoic dong vai tro 1a ngudi duoc uy thac. Truong hop 59 cua
Phu luc lién quan dén mot chuyén gia phap Iy tao ra cac ciu triic nudc ngodi phic
tap va chuyén tién qua tai khoan khach hang trong khi sir dung dic quyén dé ngan
chan sy phat hién.

Trong khi con cd nhitng quan diém khac nhau vé van dé nay, cd mot lap luan
cho rang, su bao vé duoc cung cap cho khach hang dwa trén dic quyén nghé
nghiép phép ly can phai dugc néu cu thé trong moi thong tin va cac phuong tién
truyén thong duoc tao ra bai cac chuyén gia phap Iy khi cac chuyén gia nay tham
gia cac hoat dong trong tu cach 1a chuyén gia phap ly. Vi du, S6 tay danh gia
ngang hang vé tinh minh bach va trao d6i théng tin theo yéu cau*> mé ta rang:

"Viéc giao tiép (communication) gizza khach hang va ludt suw, ludt s hodc dai
dién phdp Iy dwoc thira nhdn khac chi dwec coi 1a dic quyén néu, va trong pham
vi, khi lugt su (attorney), ludt suw (solicitor) hodac dai dién phap ly khac hanh dong
(acts) vdi tu cach la ludt sw, ludt su hoac dai dién phap ly khac. Vi du, trong pham
Vi ludt sw déng vai tro la c6 dong dwoc chi dinh , nguwoi dwoc 1y thdc, ngwoi dinh
cu, giam déc cdng ty hodc theo gidy iy quyén dé dai dién cho cong ty trong cac
hoat déng kinh doanh ciia minh, anh ta khong thé yéu cdu ddac quyén ludt su-
khdch hang doi véi bdt ky théng tin nao phat sinh ti va lién quan dén bat ky hogt
dong nao nhu vay "(doan 88).

Theo Dién dan Toan cau, thdng tin vé quyén so hitu vé nguyén tic khong
dwoc coi la bao mat. Hon nita, Cong udc thué mau vé thu nhap va von 20174
lam co s& phap 1y dé trao doi théng tin mo ta rang:

"Sy ddc quyén bdo vé nhur vay khdng ducoc dinh kém véi céc tai lidu hodc ho
so duwoc giao cho ludt suw, ludt su hodc dai dién phdp ly dwoc thira nhan khac
nham bdo vé cac tai lieu hodc hé sor dé khdi bi tiét 16 theo yéu cdu cia phap ludt.
Ngoai ra, théng tin vé danh tinh cia mét nguoi nhuw gidm doc hodc chi sé hiru
hwong loi cua mot cong ty thuong khong dwroc bao vé nhw mot thong tin mat"
(doan 19.3).

1.4. Co ché bao vé

Céc co quan co tham quyén c6 thé st dung mot loat cac co ché dé giam thiéu
cac yéu tb hd trg chuyén nghiép va lam dung phap nhan. Co quyén tiép can kip
thai thdng tin vé quyén sé hitu co ban va thong tin vé sé hitu hudng loi thong qua

45 OECD Global Forum on Transparency and Exchange of Information for Tax Purposes - Handbook for Peer Reviews on
Transparency and Exchange of Information on Request: https://web-archive.oecd.org/tax/transparency/documents/handbook-
for-peer-reviews-on-transparency-and-exchange-of-information-on-request.pdf

46 OECD - Model Tax Convention on Income and on Capital 2017: https://www.oecd-ilibrary.org/docserver/g2g972ee-
en.pdf?expires=1722597850&id=id&accname=guest&checksum=FA165AD67AA8EF4BE6FO9EAGEB6OE69F


https://web-archive.oecd.org/tax/transparency/documents/handbook-for-peer-reviews-on-transparency-and-exchange-of-information-on-request.pdf
https://web-archive.oecd.org/tax/transparency/documents/handbook-for-peer-reviews-on-transparency-and-exchange-of-information-on-request.pdf
https://www.oecd-ilibrary.org/docserver/g2g972ee-en.pdf?expires=1722597850&id=id&accname=guest&checksum=FA165AD67AA8EF4BE6F09EA6EB60E69F
https://www.oecd-ilibrary.org/docserver/g2g972ee-en.pdf?expires=1722597850&id=id&accname=guest&checksum=FA165AD67AA8EF4BE6F09EA6EB60E69F
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co ché ding ky cong khai 13 rat quan trong d6i V6i cac co quan c6 tham quyén.
Hon nira, do cac yéu té hd trg chuyén nghiép thuong 1a cac quy tin thac va to chirc
cung tng dich vu cho cong ty (TCSP), nén viéc quan ly cac TCSP la rat quan
trong. Ngoai ra con ¢6 cac co ché khac nhu thuc hién cac bién phap trung phat
tuong xmg va ran de, bao V¢ ngudi t6 giac va quan hé d6i tac cong/tu. Cudi cling,
v6i nhiing thach thirc ma quéc té dua ra dbi V6 quyen s& httu huong loi cua phap
nhan, hop tac qudc té gitra cac co quan c6 tham quyén c6 vai trd quan trong.

Phan nay dé cap t6i nd luc cua ca cac thanh vién va quan sét vién, thyc tién
quaoc té tot nhat va bai hoc kinh nghiém tir viéc thuc hién cac co ché nay.

Vién Dich vu Théng nhat Hoang gia (RUSI) - Nha cung cap dich vu
chuyén nghiép va chong rwra tién, B4o cao hoi nghi (2024)

Tir thang 4 dén thang 6 nam 2024, Trung tdm Tai chinh va An ninh (CFS)
tai Vién Dich vu Théng nhat Hoang gia (RUSI) d3 t6 chirc ba hoi thao vé vai
tro cua quy dinh vé PCRT, giam sat va thyc thi trong viéc ngan chan, phat hién
va trimg phat hanh vi dugc goi 14 “hd tro” cua luat su va ké toan, dong thoi ra
soat cac thyc tién tot & Vuong qudc Anh (Anh) va Lién minh chau Au (EU).

RUSI d3 hop tac voi Phai doan Lién minh chiu Au tai Vuong qudc Anh va
Bic Ireland to chire cac hoi thao, va moi céac bo, nganh, co quan quan 1y, thuc
thi phap luat va cac hoc gia trén khip Vuong qudc Anh va EU tham du. Thang
7/2024, CFS di cong bd Bao cdo Hoi nghi*’ dé tom tat nhimg phat hién chinh
tir cac cudc thao luan.

MBJi hoi thao tap trung vao nhiing thach thirc cu thé lién quan dén cac yéu
t6 khac nhau ctia quy trinh giam sat d6i v4i cac nha cung cap dich vu chuyén
nghiép trén cac khia canh: Hi€u qua, thuc thi va dong co. Bdo cao phac thao chi
tiét toan dién, két qua cta timg hoi thao. Ba hoi thao nhan manh rang c6 nhiéu
thach thirc chung trong viéc thyuc thi nghia vu PCRT trong cac nha cung cép
dich vu chuyén nghi¢p, dang chu y la:

« Thiéu céu trac giam sat nhat quan ca trong mot s6 khu vuc phép 1y va giira
cac khu vuc phap ly khac nhau; Di€u nay cén tr¢ su hop tac xuyén bién gidi va
c6 kha nang tao ra nhitng khoang trong ma bon td1 pham c6 thé khai thac.

« Can chia sé thong tin nhiéu hon trong tat ca cac hoat dong, dac biét 1a lién
quan dén céac bao cao giao dich dang ngd/bao cao hoat dong dang ngd, noi ca
chuyén gia va giam st vién déu thay rang néu c6 nhiéu phan hoi thong tin hon
thi cong vi¢c cang thuan lgi hon.

. Cén tao diéu kién cho giam sat trong vi€e truy cap vao cac cong cu quan
1y, bao gom bién phap yéu cau cac chuyén gia nghe nghiép tuadn thu cac nghia
vu PCRT. Nhitng cong cu nay ciing can dugc diéu chinh cho phu hop véi timg
loai hinh cung cap dich vu chuyén nghiép khac nhau va cac khu vuc dia ly khéc
nhau.

47 Royal United Services Institute - Anti-Money Laundering and Professional Service Providers: Conference Report:
https://www.rusi.org/explore-our-research/publications/conference-reports/anti-money-laundering-and-professional-service-
providers-conference-report


https://www.rusi.org/explore-our-research/publications/conference-reports/anti-money-laundering-and-professional-service-providers-conference-report
https://www.rusi.org/explore-our-research/publications/conference-reports/anti-money-laundering-and-professional-service-providers-conference-report
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Tat ca nhitng ngudi tham gia déu dong y rang luat su va ké toan ¢ vai trd
rat quan trong trong viéc ngan chan va phat hién cac hanh vi rira tién, nhung
nhirng thach thic néu trén sé con can tro viéc thuc hién hiéu qua cac bién phap
PCRT néu céc chuyén gia hoac nha cung cap dich vy chuyén nghiép khong tuan
thua quy dinh.

Vian phong Lién Hop Quoc vé Ma tuy va T9i pham nghién cieu cac bign
phap phong ngira lién quan dén yéu té6 hd tro chuyén nghiép

Vin phong Lién Hop Québc vé Ma tdy va Toi pham (UNODC) dang tich cuc
nghién cau cac bién phap phong ngtra li€n quan dén céc yeu t6 hd tro chuyén
nghiép. Tai phién thao luan vé cac bién phap phong chong tham nhiing, tap
trung vao vai tro cua cac bén trung gian trong viéc chuyén giao tai san do pham
t6i ma c6, theo muc 6 vé Phién hop dac biét cua Dai hoi ddng LHQ (UNGASS)
vé chdng tham nhiing - phién hop tong két thir 14 cia Nhom danh gia thuc hién
(4-8/9/2023), UNODC di cung cap théng tin cap nhat sau:

"Ruta tién va che gidu tai san do pham téi ma co 1a mét vdn dé phurc tap,
dang phat trién va 1a méi de doa nghiém trong déi Véi ca tinh toan ven cua he
thong tai chinh va phap quyén. N6 cho phép téi pham che gidu nguén goc va
quyén s¢ hitu so tién thu dwoc bat hop phdp va hwong nhing loi ich tir cac hoat
déng bat hop phép cua ho. Nhiéu té chire trung gian, hodc nguwoi giam sat, da
tham gia vao cac ké hoach rira tién, mét cach cé y hogc vé tinh. Ho cung cd'p
cac dich v c6 thé gilp nhiing ké rira tién nguy trang nguén goc va dich dén
cuia Sé tién cua ho, chang han nhur tao ra cac cdng ty vé boc, mé tai khodn ngan
hang, chuyén tai san hogc thyc hién cac giao dich.

UNODC giai quyét cac thach thic dugce xac dinh bai cac quéc gia thanh
vién va thong qua Co ché ra soat Cong uéc Lién hop qudc vé chdng tham nhiing
(UNCAC). Mt sé thach thirc chinh nay bao gom:

e Thu hep khoang céch thiéu hut vé phap Iy va cac quy dinh va dam
bao sy giam sat hiéu qua cua cac co quan co tham quyén dbi véi cac trung
gian, theo do: ting cudng ning luc va cac co ché hiéu qua dé giam séat va
thuc thi viéc tudn thu céc tiéu chuan PCRT.

e Nang cao nhan thirc va hiéu biét cua céc to chie trung gian vé vai
trd, trach nhiém caa minh trong phong, chéng rira tién.

e Cai thién viéc hop tac va chia s¢ thong tin gitra cac bén trung gian,
co quan thuc thi phap luat va cac co quan quan ly.

e Pam bao rang cac trung gian béo céo cac giao dich ddng ngd duoc
bao vé khoi su tra thu hoac de doa.

Mot thach thire 16n nhat 12 viéc hinh thanh cac kénh phan hoi ph hop tay
theo dac thu cua cac linh vuc va nganh nghe khé&c nhau. Céc tiép can mang tinh
chét phong ngura 14 hitu ich hon ddi voi cac don vi trung gian dé bi lam dung
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cho muc dich rira tién, nhung 13 khong du néu ap dung vai yéu té hd trg chuyén
nghiép.

Piang ky sé¢ hiru hwéng loi

Dic diém cua mot hé théng CRT/ CTTKB va TTPBVKHDHL hiéu qua bao
gom tham quyén thyc hién cac bién phap dé:

 Ngan chan phap nhéan va céc thoa thuan phap nhan sur dung cho muc dich toi
pham.

« Lam cho phap nhan va thoa thuan phap nhan minh bach day du.

« Bam bao rang thong tin sé hitu co ban va huong loi day du, chinh xac va
cap nhat c6 san mot cach kip thoi.

. Thong tin vé& quyén s& hitu huang loi ludn c6 san dé cung cap cho cac co
quan c6 tham quyén‘®.

* Nguoi vi pham cac bién phap néu trén phai chiu su trirng phat thich dang va
co tinh ran de.

Thuc hién hiéu qua cac bién phap nay s& lam giam tinh hap dan ddi véi cac
d6i tuong pham toi vé lam dyng phap nhan®.

Nhiéu khu vuc phap 1y da tao ra, dang trong qua trinh tao hodc dang xem xét,
cac kho luu trir tap trung thdng tin ve s¢ hiru huong loi. Dang ky so hiru huong
loi ¢6 thé co cac dang va hinh thirc dang 1y khac nhau, va cac nudc ciing diéu
chinh linh hoat viéc dang ky cho pht hop véi bbi canh thé ché noi cac phap nhan
dang ky hoat dong, cling nhu su da dang vé hinh thac phép nhan c6 sé hitu huong
loi.

Dit liéu duogc thu thap tir cac thanh vién lién quan dén théng tin quyén so hitu
huong loi chitng minh rang day 1a mot linh vuc doi hoi can ¢6 su ting cuong dang
ké. N6i chung, c6 rat it thdng tin c6 san vé quyén s& hitu huang lgi cia cac phap
nhan & khu vuc Chau A / Thai Binh Duong. Céc truong hop cac nuéc thanh vién
c6 trung tdm ding ky cong khai vé phap nhan, thuong chi duy tri thong tin co ban
va khéng c6 thdng tin vé s¢ hitu huong loi theo dinh nghia cta Tiéu chuan FATF.
Trén toan cau, chat luong cuia thong tin dugc luu gifr trén cac so dang ky hién c6
thuong khong dugc xac minh rd rang va khong cap nhat. Ngoai thong tin Vvé Cac
co dong tryc tiép, khudn kho phap Iy tham chi con khdng yéu cau cac phap nhan
duy tri thdng tin vé chu sé hitu huong loi.

Tuy nhién, c6 mot luu y tich cuc, mot sé khu vuc phap 1y dang thuc hién cai
cach va tao co hoi cho cac khu vuc phép !y khac stir dung mé hinh & mot mue do
phu hop dé do luong ruai ro va xac dinh boi canh cua ho.

Van phong dang ky s¢ hiru hwéng loi cia Canada

48 FATF - Guidance on Beneficial Ownership of Legal Persons - https://www.fatf-
gafi.org/en/publications/Fatfrecommendations/Guidance-Beneficial-Ownership-Legal-Persons.html

49 FATF Methodology for Assessing Technical Compliance with the FATF Recommendations and the Effectiveness of
AML/CFT/CPF Systems - https://www.fatf-gafi.org/en/publications/Mutualevaluations/Assessment-Methodology-2022.html


https://www.fatf-gafi.org/en/publications/Fatfrecommendations/Guidance-Beneficial-Ownership-Legal-Persons.html
https://www.fatf-gafi.org/en/publications/Fatfrecommendations/Guidance-Beneficial-Ownership-Legal-Persons.html
https://www.fatf-gafi.org/en/publications/Mutualevaluations/Assessment-Methodology-2022.html
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Thang 11/2023, Canada da thong qua luat dé hinh thanh mét co s¢ ding ky
quyén s¢ hiru huong loi cong khai cua quéc gia (national public beneficial
ownership register). Quy dinh nay da stra d61 Dao luat vé Tong cong ty kinh doanh
Canada (CBCA) dé yéu cau cac cong ty cong khai thong tin ve nhitng nguoi so
hitu hoac ngudi kiém soét cong ty. O Canada, chu so hiru hudng loi con dugc goi
la c& nhan c6 quyén kiém soat dang ké (ISC). Canada du dinh sir dung tiéu chuan
quéc té cua bd Tiéu chuan Dix liéu Quyén sé hitu Huong loi cua Quyén sé hitu
M¢ - Beneficial Ownership Data Standard® cua t6 chic Open Ownership (mot
to chirc phi loi nhuan tap trung vao tinh minh bach cua quyén s& hitu c6 loi), dé
cau tric cac dix liéu thu thap duoc. Diéu nay s& cho phép kha nang tuong tac cao
cua théng tin vé so hitu hu’ong lgi véi cac co quan dang ky quyén s& hitu huong
loi khac trén toan thé gigi, gitp cho viéc chia sé dir liéu kip thoi hon. Hon nita,
vao thang 1 nim 2024, Canada yéu cau cac tap doan do CBCA quan Iy phai nop
thong tin vé quyén s& hitu huang lgi cho Tong cong ty Canada. Théng tin ¢é sin
cong khai bao gom: 5:

« Tén phap 1y day du.
« Ngay ca nhén tro thanh 1SC va khong con 1a ISC, néu cé.
« M6 ta vé su kiém soat quan trong cua ISC.
~ +bia chi cu tra (s& dugc cdng khai néu khong co dia chi dich vu dugc cung
cap).
« bia chi dich vu (néu duoc cung cap).
Cai cach diang Ky cac cong ty caa Philippines

Philippines gan day da thuc hién mot chwong trinh cai cach dang ky cong ty
cia nudc nay dé tang cuong va hop ly hoa quyen truy cap cua cac co quan thyuc
thi phap luat (LEA) vao hé thong thong tin quyén sé hitu huong loi, cha yéu voi
Uy ban Chuang khoan va Giao dich ching khoan Philippines (SEC). Cac hanh
dong bao gom:

e SEC di khai truong cdng dang ky tu dong eFAST va yéu cau cong
khai vé quyén s¢ hitu huéng loi, trong qué trinh thanh 1ap doanh nghiép.
SEC d3 bo sung diéu ndy bang céch thuc hién Thong tu (MC) s6 19
(Memorandum Circular No.19) nim 2023, huéng dan V€ Viéc dat cac cong
ty vao tinh trang ng qué han vi khdng nop cac yéu cau bao céo (placing
corporations in delinquency status for non — submission of reporting
requirements), theo huéng dan tai Myc 21 va 177 caa Bo luat Cong ty stra
doi.

e Tinh dén thang 4/2024, c6 hon nua triéu tip doan dang hoat dong,
trong d6 68% tuan thu c&c yéu cau cong bd quyén sé hitu husng lgi. SEC
dit 32% s6 cong ty con lai vao “tinh trang vi pham quy dinh”. SEC di xac

50 Open Ownership - Beneficial Ownership Data Standard: https://standard.openownership.org/en/0.4.0/

51 Government of Canada - Individuals with significant control - File your information: https://ised-
isde.canada.ca/site/corporations-canada/en/individuals-significant-control-file-your-information?utm_campaign=ised-isde-cc-
isc-23-24&utm_medium=link&utm_source=notice


https://standard.openownership.org/en/0.4.0/
https://ised-isde.canada.ca/site/corporations-canada/en/individuals-significant-control-file-your-information?utm_campaign=ised-isde-cc-isc-23-24&utm_medium=link&utm_source=notice
https://ised-isde.canada.ca/site/corporations-canada/en/individuals-significant-control-file-your-information?utm_campaign=ised-isde-cc-isc-23-24&utm_medium=link&utm_source=notice
https://ised-isde.canada.ca/site/corporations-canada/en/individuals-significant-control-file-your-information?utm_campaign=ised-isde-cc-isc-23-24&utm_medium=link&utm_source=notice
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dinh quy md va nhan thiy thiy 97% céc phap nhan vi pham thudc vé khu
vuc doanh nghiép siéu nho, nho va vira.

e SEC ciing da dinh chi hoat dong 117.885 cong ty da bi giam sat va
khdng con hoat dong trong it nhat tam nam. Pang chu ¥ 1a tat ca (100%)
c4c cong ty bi dinh chi nay khong tham gia cling nhu khong béo co bat ky
hoat dong thuong mai nao trong thoi gian do.

e SEC di lam viéc chit ché véi 19 co quan d6i tac, xt Iy 734 yéu cau
cung cap thong tin lién quan dén thdng tin cong ty, bao gom quyén s& hiu
huong lgi ddi véi trén 4.989 tap doan va 1.099 ca nhan.

Uc @@ xuit viéc diang Ky quyén sé hiru huwéng loi

Vao thang 11/2022, Chinh pht Uc dd mé cudc tham do ¥ kién vé viéc thiét ké
cac thong tin ding ky quyén so hitu huong loi dé cong bd cong khai. Muyc dich
cua hoat dong ndy nham tang tinh minh bach cta quyén so hitu huong loi va
khdng khuyén khich st dung cac cau trdc so hitu phic tap ¢ muc dich trén tranh
cac yéu cau phap ly va cac nghia vu thué khdng cé quy dinh ré rang (obscure tax
liabilities). Chinh phu nudc nay ciing tim cach hd tro viéc quy dinh va thuc thi
phap luat manh m& hon d6i véi toi pham thué va tai chinh, hd trg cac don xin dau
tu cua nudc ngoai va tao diéu kién thuc thi cac bién phap trung phat.

Giai doan tham van dau tién da nhan duoc nhiéu y kién d6i véi vé dé xuat yéu
Cau C&c cong ty chua niém yét theo quy dinh Pao luat Doanh nghiép cua Uc phai
duy tri s6 dang ky quyén s hiru huong loi chinh xac, cap nhat va co thé truy cap
cong khai. Céac giai doan tham vén trong tuong lai s& lang nghe cac quan diém vé
cach thuc cong khai quyén s¢ hitu huong loi théng qua cac hinh thuc hop phap
khac, chang han nhu uy thac va tap trung thdng tin trong mét sé dang ky cong
khai duy nhat®2.

Bai hec kinh nghiém: thuc tién tdt nhat va thach thic khi thiét lap so
dang ky quyen sé hiru hwéng loi

Nhu duoc phan anh trong bao cao cua EU Global Facility Vé Viéc Xay dung
16 trinh quéc gia vé co ché cong khai quyén so hitu huong loi %, ¢d rat nhiéu bai
hoc kinh nghiém va van dé can xem xét khi thiét lap Pang ky chu so hitu huong
loi (BOR). Céac thuc tién tot nhat rat ra tir bao céo nay; thiét ké khung phéap 1y,
phdi hop lién chinh phi, cac giai phap cong nghé dé két ndi va dao tao hiéu qua.

Bio c4o ciing x4c dinh nhiing thach thirc 16n can duogc giai quyét khi thiét lap
BOR, bao gém; Xac dinh chua chuan vé thoi gian va nguon luc can thiét, luat
phap khéng rd rang hoic mo ho, chat lugng dir liéu thap do dugc cung cap boi
mot hé théng khong da manh.

Vai tro tich cuc cia quy tin thac va cac cong ty cung ing dich vu cho cong
ty/doanh nghiép (TCSP) trong viéc dang ky quyen sé hiru hwéng loi

52 Australian Government, The Treasury website - Multinational tax integrity: Public Beneficial Ownership Register:
https://treasury.gov.au/consultation/c2022-322265
53 Open Ownership - Beneficial Ownership Data Standard: https://standard.openownership.org/en/0.4.0/



https://treasury.gov.au/consultation/c2022-322265
https://standard.openownership.org/en/0.4.0/
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Khi céc cong ty va céc té chac khac c6 mdi quan hé véi TCSP, diéu nay c6
thé mang lai lgi thé cho qua trinh dang ky quyén so hitu huong loi. So sanh véi
khach hang cua ho (vi du: mét phap nhan phai déng ky quyen so hiru huong loi ),
TCSP thuong cd kién thic va hiéu biét tot hon vé cac yéu cau vé quyén so hitu
huong loi theo phap luat lién quan.

Néu TCSP duoc coi 1@ mot don vi bdo cdo theo luat
PCRT/CTTKB/CPBVKHDHL caa mét quic gia (vi du: né duge coi nhu mét to
chte kinh doanh nganh nghé phi tai chinh lién quan - DNFBP), thi cac don vi nay
s& phai &p dung cac quy trinh nhan dién khach hang nghiém ngit, bao gébm ca viéc
xac dinh chua so hiru huong loi cua khach hang. Sau khi thu thap théng tin nay vi
muc dich tuan thi céc yéu cau nhan dién khach hang, TCSP s& c6 vi thé dé diang
ky thdng tin chinh xac véi co quan dang ky quyén so hitu huong loi . Hon nita,
khong gidng nhu viéc dang ky cong ty, TCSP thuong lién hé chat ché va rong réi
véi khach hang caa ho, cho phép ho nhan biét nhimg thay doi trong quyén sé hitu
hoac kiém soat dé c6 thé cap nhat thong tin vé quyén s& hitu huong loi . Dang cha
Y, mot nudc thanh vién thuc hién viéc quan ly cadc TCSP theo hé théng
PCRT/CTTKB d3 luu y rang vao ndm 2023, hé théng cac quy tin thac va cong ty
cung ung dich vu cho doanh nghiép da gt 35 STR cho FIU.

Trong cac vi dy vé viéc TCSP tham gia vao viéc dang ky quyén s¢ hitu huong
loi, cac loi ich da dugc quan sat thay nhu sau:

e Tuan thu va hiéu rd hon vé céc yéu cau vé quyen so hiru huong loi .
Vidy, & Bi 70% cac cong ty dang ky thong tin cua ho thdng qua ké toan va
nhitng ngudi khac dang ky truc tiép thong qua dai dién phap Iy caa ho.

e Cac chién dich nhang cao nhén thirc va dao tao. Trén quan diém vé
quan Iy viéc ding ky quyén s hitu huong loi (BOR), viéc tap trung dao tao
cho cac TCSP lién quan tsi viéc dang ky quyén sé hiru huong loi, 12 hiéu
qua hon so v&i Viéc tiép can tryc tiép vai cac phap nhan hoic thoa thuan
phap nhan.

e Truyén théng. Thay vi chi giao dich v&i mot s6 luong twong ddi nho
TCSP (chtr khong phai véi tat ca cac phap nhan hoic thoa thuan phép nhan),
co quan ding ky quyén so hiru huong loi BOR c6 thé cung cap céc giai
phap céng nghé tich hop, chang han nhu cong truc tuyén an toan va hé
théng truyén di liéu tu dong (vi du: API) dé tao diéu kién chia sé thdng tin
lién mach gitta TCSP va BOR.

e X&c minh. TCSP thuc hién yéu cau nhan biét khach hang CDD ciing
phai thuc hién viéc xac minh tinh chinh x&c cua théng tin quyén so hitu
huong loi . Dya trén viéc xac minh théng tin nay, TCSP c6 thé duoc phép
(hoic theo yéu cau caa phap luat), béo cdo nhitng thay d6i cho BOR dé cap
nhat chinh xéac cac thong tin da ding ky. Piéu nay s& cho phép BOR bit
dau diéu tra, yéu cau thém thong tin, stra chita cac diém con thiéu chinh xac
va / hoac ap dung cac bién phéap bt budc phai thuc hién.
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e Nhén lyc. Nhan thay mot loi thé dang ké khi so sanh sb luong nhan
vién lam vi¢c toan thoi gian lién quan téi tuan thu va tham dinh khach hang
tai cac TCSP, so véi s6 lugng nhan vién 1am viéc cho co quan cong quyén
O cac nuoc.

Mic di ¢6 nhitng diém cong ddi véi TCSP trong qua trinh ding ky quyén so
hitu huong loi, nhung nd khong du dé dam bao rang céc to chac nay di tuan tha
day du quy dinh. Do d6, BOR nén thyc hién cac co ché giam sat nhu kiém toan
thuong xuyén, thanh tra va quy dinh xir phat d6i véi TCSP nham ting cuong giam
sat va thyc hién tuan thu nhiém vu cua cac TCSP.

Nhitng nd luc phap Iy cia Singapore &p dung déi véi cac nha cung cap
dich vu cia cong ty

Singapore xac dinh rang bon toi pham thuong loi dung phap nhan trong cac
giao dich bat hop phap va/hoic dé kiém soat va di chuyén tai san bat hop phap.
O Singapore, hau hét ngudi ta hinh thanh phap nhan théng qua cac nha cung
cap dich vu doanh nghiép (CSP). Trudc khi thanh 1ap phap nhan cho khach
hang, CSP duoc yéu cau tién hanh nhan biét khach hang (CDD), xac dinh va
xac minh danh tinh ctia khach hang, xac dinh va xac minh danh tinh cua chu sé
hitu huong loi lién quan dén phap nhan dugc dé xuat.

Co quan Quan ly Ké toan va Doanh nghiép (ACRA) giam sét va quan ly cac
CSP, va thuc hién cac giam sat dbi vai cac CSP bj phat hién vi pham nghia vu
CDD hoic d3 tao diéu kién hoic hd trg viéc lam dung phap nhan. Cac bién phap
trirng phat c6 thé c6 d6i véi CSP bao gom hinh phat tai chinh va dinh chi hoic
huy dang ky hoat dong. ACRA cling duy tri mot danh sach cac CSP c6 dang ky
da bi dinh chi hoac bi huy bo trén trang web cua minh.

Singapore hién dang cap nhat danh gia rui ro RT /TTKB ddi véi cac phap
nhan (hoan thanh 1an cudi vao nam 2019 va vao dau nim 2024 1a bao cao danh
gia rai ro vé quan hé ddi tac cong-tu cia Singapore, Ddi tac nganh nghé vé
CRT/CTTKB, cong b6 Thuc tién tét nhat cho cac to chic tai chinh dé quan ly
rca tién, tai tro khung b6 va tai tro pho bién vii khi hat nhan
(RT/TTKB/TTPBVKHDHLY), rii ro lién quan dén viéc nhan thu gisi thigu tir
cac nha cung cap dich vu doanh nghiép®*.

Hon nita, vao thang 3/2024, Singapore da khoi dong mot cudc tham van y
kién cong khai dé ting cuong co ché quan Iy CSP. Céac dé xuat bao gom ting
hinh phat ap dung cho cac CSP va quan Iy cap cao cua ho vi vi pham nghia vu
PCRT/CTTKB va cim cac ca nhan nhan 1am giam déc theo chi dinh cua doanh
nghiép trir truong hop da dugc cac CSP c6 gidy phép thu xép, va nhitng ca nhan
d6 da duoc CSP danh gia 1a phu hop. Du luat s& dugc trinh 18n Québc hoi vao
cudi nam 2024.

54 Monetary Authority of Singapore - Best Practices for Financial Institutions to Manage Money Laundering, Terrorism Financing
and Proliferation Financing (ML/TF/PF) Risks Associated with Receiving Referrals from Corporate Service Providers:
https://www.mas.gov.sg/regulation/external-publications/best-practices-for-banks-to-manage-ml-and-tf-risks-associated-with-
receiving-referrals-from-csps


https://www.mas.gov.sg/regulation/external-publications/best-practices-for-banks-to-manage-ml-and-tf-risks-associated-with-receiving-referrals-from-csps
https://www.mas.gov.sg/regulation/external-publications/best-practices-for-banks-to-manage-ml-and-tf-risks-associated-with-receiving-referrals-from-csps
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Quan hg¢ doi tac nganh nghé CRT/CTTKB ciia Singapore — Cac phap
nhan — Cac mo6 hinh lam dung phap nhén va thuc tien tot nhat (2018)

Vao thang 4 nim 2017, Singapore da thanh lap Di tac nganh nghé
PCRT/CTTKB (AML/CFT Industry Partership), mot hinh thtrc di tac cong-tu
tap hop nganh tai chinh, co quan quan 1y, co quan thyc thi phap luat va cac to
chtc chinh phu khac dé hop tac xac dinh, danh gia va giam thiéu cac rui ro
RT/TTKB chua yéu va méi ndi ma Singapore phai dbi mat.

Vao thang 5 ndm 2018, AML/CFT Industry Partership xuat ban tai liéu vé
cac thyc tién tt nhat vé Phap nhan — Cac mé hinh lam dung va Thuc tién Tét
nhat®®. C4c tai liéu thuc hanh tét nhat vé Béi tdc Cong nghiép AML / CFT tap
hop céc tha doan hoac mé hinh giao dich cua khach hang cé canh bao ma céac
t6 chirc tai chinh cd thé nhan dién dé kip thoi phat hién cac hoat dong tai chinh
bat hop phéap. Bao céo ciing dé xuat cac bién phap ma td chuc tai chinh c6 thé
thue hién dé xac dinh hoic ngin chin cac hoat dong do.

Nhiéu trung gian chuyén nghiép la yéu to co ban dé thict lap phap nhan,
cung nhu cung cap céc dich vy thu ky cong ty. Do do, ho tao thanh dong tuong
tac dau tién vei cac phap nhan. Nhing diém noi bat tir nghién caucac thuc tién
t6t nhat bao gom:

Mo hinh lam dung phéap nhan tai cong ty luat: cung Cap tro giup phap ly dé
thanh 1ap phap nhan cho cac muc dich RT/TTKB c6 thé thuc hién. Trong béi
canh phap nhan, khong co gi la khi cac cong ty luat hanh dong thay mat cho
phap nhan, hoac duoc yéu cau hd trg thanh 1ap phap nhan hoac thoéa thuan phap
nhan.

Khach hang A gap Luat su A yéu cau tu van phap Iy va hd trg vé cac vu
kién tung tiém an do tranh chap véi mot doanh nghiép c6 tru sé tai nudc ma
Luat su A c6 hoat dong. Khéng ¢ tai liéu nao duoc trao ddi tai cudc hop, nhung
Khach hang A md ta cac su kién lién quan vu tranh chap. Sau cudc hop, va theo
quy trinh cta Ludt su A dé gidi thiéu khach hang méi, Luat su A xéac dinh chu
s¢ hiru huong loi caa Khach hang A va thuc hién sang loc va khéng cé gi cé
biéu hién khong 6n.

Khach hang A sau d6 tién hanh yéu cau cac diéu khoan tham gia va thiét lap
mot hop dong lam thué véi Luat su A, va chuyén tién rat nhiéu tién vao tai
khoan khach hang cua Luat su A trén tai khoan chi phi. Ngay sau d6, Khach
hang A viét thu cho Luat su A dé théng béo cho Luat su A rang khiéu nai da
duogc giai quyét. Luat su A da khong thyc hién cong viéc cho khach hang, nhung
mot khoan phi nho cho thoi gian ban dau dugc khau trir. Khach hang A yéu cau
s6 du duoc guri lai cho anh ta, nhung giri dén mot tai khoan khac ma tir tai khoan
d6 cac khoan tién rat 16n ban dau dugc chuyén tir Khach hang A.

55 The Association of Banks in Singapore and the Monetary Authority of Singapore AML/CFT Industry Partnership - Legal
Persons - Misuse Typologies and Best Practices: https://abs.org.sg/docs/library/legal-persons-misuse-typologies-and-best-
practice.pdf


https://abs.org.sg/docs/library/legal-persons-misuse-typologies-and-best-practice.pdf
https://abs.org.sg/docs/library/legal-persons-misuse-typologies-and-best-practice.pdf
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Luat su A khong hé hay biét, Khach hang A d3 bia ra sy ton tai cua yéu cau
boi thuong. Mic di Luat su A da tién hanh kiém tra cac yéu t6 vé PCRT/ nhan
biét khach hang (KYC) dbi véi Khach hang A, nhung khong c6 thong tin bat
loi ndo duoc xac dinh. Néu Luat su A da tra lai sO du tién cho Khach hang A,
no s& tao diéu kién cho mot vu kién tung gia mao vé ria tién. Tuy nhién, cé thé
tri hodn viéc giri tra sé tién con lai dé bao cho chinh quyén vé hanh vi ciia
Khéch hang A (However, any delay in returnin the balance of the monies
may tipp — off Clien A)

M6 hinh lam dung phap nhan (iy thac va) nha cung cap dich vu cong
ty: hai quoc tich.

Cac cb van chuyén nghiép, nhu cac cong ty tu van va cong ty kiém toan,
cling quan sat thay cac loai rui ro RT/TTKB lién quan dén phap nhan.

Khach hang A, ngudi mang ho chiéu nudc ngoai thuoc quéc gia A (Khu vyc
tai phan A), da tiép can mot nha cung cap dich vu cho cac cong ty dé tim céch
thanh 1ap mot cong ty tai dia ban céng ty & nudc ngoai. Sau mét thoi gian, khach
hang A yéu cau giai thé cong ty & nude ngoai. Bong thoi, dng yéu cau thanh 13p
MOt cong ty Dong Nam A c6 tén tuong tu nhu cong ty ¢ nudc ngoai vai ho
chiéu nuéc ngoai do mot co quan & Nudc B cap.

Quan ly rai ro RT/TTKB trong béi canh lién quan téi cac nha cung cap
dich vu caa cong ty.

Phan I6n sy tham gia caa cac nha cung cap dich vy ciia céng ty vai cac phéap
nhan xay ra trong qua trinh thanh lap cong ty (Ngay 1), thay d6i cau trlc cua
cong ty va trong qua trinh nop to khai hang ndm (theo dinh ky). Do do, giai
doan khai hanh thuong cé rai ro RT/TTKB cao nhat dbi véi cac nha cung cap
dich vu cua cong ty.

Sau day 1a vi du vé cac thyc tién tét nhat duoc chia sé boi cac thanh vién
nha cung cap dich vu cua cong ty dé giam thiéu rui ro RT/TTKB:

« Xac dinh va xac minh kiém soét vién, chu s hitu huong loi , co dong,
giam doc va / hodc ngudi duoc uy quyén ky van ban caa cong ty

0 Ddi Vi cac cong ty co giam dbe chi dinh , mot sb vi du vé kiém soét
bo sung tai chd bao gém dam bao rang cac tai khoan tai chinh cua cac cong ty
duoc chuan bi bai cac nha cung cap dich vu cua cdng ty hoic duoc kiém toan
boi mot cong ty ké toan duoc cap phép.

o Néu cac nha cung cap dich vu cua cong ty khong nhin thay cac tai
liéu gbc trong qué trinh tham dinh caa khach hang, ho cd thé chap nhan mét ban
sao cua tai lieu dugc chitng nhan la ban sao co6 that boi mot nguoi dap tng du
tiéu chuan hanh nghé pht hop véi quy dinh (vi du: céng chiing vién, luat su
hoic ké toan vién cong ching hoac chuyén nghiép).

« Sang loc kiém soét vién, chu so hitu huong loi, ¢6 dong, giam dbc va/hosc
nguoi ky dugc ay quyén.
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0 Céc nha cung cap dich vu ctia cong ty co thé st dung co s dir liéu
sang loc dang tin cay c6 san trén thi treong dé xac dinh cac chi so rai ro (vi du:
tin tac bat lgi, nguoi cd anh hudng chinh tri, v.v.).

« Hiéu muc dich thiét 1ap tai khoan va/hoic ban chat kinh doanh, kiém soét
vién/chu sé hitu huong loi cudi ciing cua khach hang.

0 Cac nha cung cap dich vu cta cng ty ¢ thé tién hanh phong van dé
hiéu céc hoat dong kinh doanh duoc dé xuat va muc dich thanh 14p cong ty.

0 Théng tin bé sung tir khach hang c6 thé cung cap thong tin chi tiét ¢é
xac dinh muac do rai ro lién quan dén khach hang, chang han nhu vi tri dia ly
cuia khach hang va nha cung cap chinh hién tai cua khach hang, nghé nghiép caa
chu so hitu huong loi va nhat ky 1am hang (statement of facts — SOF) dé gop
von. Déi vai viéc phan bo ¢ phan, ho cling ¢ thé yéu cau hd so sao ké ngan
hang hoic phiéu ngan hang cho céc khoan tién dugc khach hang nop vao tai
khoan cong ty.

« Quy trinh vé céc chi s6 hoat dong dang ngd / canh bao / ngudng.
o Nha cung cip dich vu caia cong ty nén chinh thirc héa céc tha tuc
béo céo cac hoat dong dang ngd cho cac co quan chinh phu cé lién quan thong
qua cac bao céo giao dich dang ngo.

Nwéc Anh - Vin phong Co quan giam sat PCRT

Vin phong Giam sat Chéng ria tien (OPBAS) cua Vuong quéc Anh duoc
thanh 1ap vao nam 2018 nhu mot phan cuia cai cach nham tang cudng ché do
giam sat chdng rua tién cia Vuong qudc Anh, dé giai quyét cac 16 hong duoc
xéac dinh trong danh gia rai ro quc gia dau tién cta Vuong qudc Anh vé ria
tién va tai tro khang bé (NRA). OPBAS giam sat 25 co quan gidm sét chuyén
nghiép (PBS) trong linh vuc phép 1y va ké toan. Muc tiéu caa né 1a thuc day su
giam sat hiéu qua cua PBS va cai thién viéc chia sé thong tin gitra cac PBS, co
quan thuc thi phap luat va cac co quan khac®.

Nam trong Co quan Quan ly Tai chinh ctia Vuong quéc Anh (FCA), cach
tiép can giam sat cia OPBAS khong chi phii hop vai FCA ma con ca voi FATF,
tap trung vao tinh tuan tha va hiéu qua (két qua).

Cung vai viéc tién hanh cac chu ky danh gia giam sat dua trén rai ro tai chd
cia PBS, OPBAS thuc hién giam séat theo chu dé va dya trén rui ro - vi du bao
gom cac TCSPs® va xac dinh va xac minh rai ro®®. OPBAS tap trung vao cac
linh vuc va cum phan nganh bao gom luat su, nhan vién ké toan, ngudi van
chuyén va thué. Cach tiép can nay cho phép n6 hinh thanh mét cai nhin toan
dién vé nhiing rui ro trong cac nhém da xac dinh, vi vay c6 thé hudng muc tiéu

56 Financial Conduct Authority - Office for Professional Body Anti-Money Laundering Supervision (OPBAS):
https://www.fca.org.uk/about/how-we-operate/who-work-with/opbas

57 Financial Conduct Authority, Office for Professional Body Anti-Money Laundering Supervision - Multi-PBS review, Multi-PBS
project on TCSP risk: https://www.fca.org.uk/publication/multi-firm-reviews/opbas-multi-pbs-project-tcsp-risk.pdf

58 https://www.fca.org.uk/publication/corporate/opbas-supervisory-update-risk-identification-verification.pdf


https://www.fca.org.uk/about/how-we-operate/who-work-with/opbas
https://www.fca.org.uk/publication/multi-firm-reviews/opbas-multi-pbs-project-tcsp-risk.pdf
https://www.fca.org.uk/publication/corporate/opbas-supervisory-update-risk-identification-verification.pdf
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cac nguon lyc caa ching t6i dé c6 tac dong cao nhat trong viéc giai quyét cac
ton hai.

OPBAS chu dong hop tac véi nhiéu d6i tac bao gom co quan thyc thi phap
luat va chinh quyén trung uong, cling nhu quéc té, dé giai quyét mdi de doa xuat
phét tir nhitng céc yéu té hd tro chuyén nghiép, nghia 1a cac nganh nghé duoc
phap luat quan 1y nhung hoat dong cia nd lai tao diéu kién cho hoat dong toi
pham, cho du c4c chuyén gia 1a ngudi ddng pham hay vo tinh pham tdi. Hon
nita, dé hoan thanh muc tiéu thi hai, OPBAS thuc day chia sé thong tin va thong
tin tinh bao giita PBS va co quan thuc thi phap luat, vi du bang cach thanh lap
Nhém lam viéc chuyén gia chia sé thong tin tinh bao®® .,

Ké hoach dbi pho vai toi pham kinh té 2 6 ciia Vuong qudc Anh bao gom
cac hanh dong dé giam mdi de doa tir nhitng ngudi hd tro chuyén nghiép va ké
hoach nay da da phat trién thanh Chién luoc hd tro chuyén nghiép®2. Céc hanh
dong trong chién lugc bao gom cac hanh dong tang cudng long tin va ting muc
d6 chia sé thdng tin tinh béo gitra khu vuc cong va tu, day 1a diém mau chét
trong hoat dong nay cua OPBAS

Hai Pao luat vé Toi pham Kinh té (Minh bach va Thuc thi) 2022 gan day
va Pao luat Toi pham Kinh té va Minh bach Doanh nghiép 2023 d3 dua ra cac
quy dinh phap luat c6 tinh dot pha dé ting tinh minh bach, cai thién viéc dang
Ky quyén sé hitu huong loi va giai quyét tinh trang lam dung phép nhan. OPBAS
dang lam viéc véi UK’s Companies House, dé thuc hién cac cai cach nay, dong
gop hiéu qua vao cudc chién chéng lai viéc lam dung phap nhan.

Céch tiép can da hé thong cua Vuong qubc Anh thé hién gia tri caa quan hé
dbi tac cong-tu. Vuong qudc Anh nhan ra rang hoat dong don 1é 1a khong hiéu
qua va tat ca cac to chuc trong hé thong déu cd vai trd nhat dinh trong viéc giam
rai ro ria tién. Ngoai ra, x4 hoi dan su va cac hoc vién 1a nhimg dbi tac duoc
khuyén khich tham gia, mang dén nhitng quan diém, thach thirc va chuyén mén
khac nhau. OPBAS la mét t6 chirc hudng ra bén ngodi. Co quan nay nhan ra
rang rai ro 1a xuyén bién gidi va do 6, muén 1am nhiéu hon nita cac hanh dong
trén pham vi quéc té, bang céach chia sé kinh nghiém va thuc tién tét cia Vuong
qudc Anh, va hoc hai tir cac nude khac.

Ché tai thich dang va co tinh rin de

59 Financial Conduct Authority, Office for Professional Body Anti-Money Laundering Supervision - Accountancy Sector
Intelligence Sharing Expert Working Group Terms of Reference: https://www.fca.org.uk/publication/opbas/accountancy-sector-
isewg-terms-of-reference.pdf

60 Financial Conduct Authority, Office for Professional Body Anti-Money Laundering Supervision - Legal Sector Intelligence
Sharing Expert Working Group Terms of Reference: https://www.fca.org.uk/publication/opbas/legal-sector-intelligence-sharing-
expert-working-group-terms-of-reference.pdf

61 His Majesty’s Government - Economic Crime Plan 2 2023-2026:
https://assets.publishing.service.gov.uk/media/642561b02fa8480013ec0f97/6.8300_HO_Economic_Crime_Plan_2_v6_Web.pd
f

62 National Crime Agency, National Economic Crime Centre and the Office for Professional Body AML Supervision - Cross-
System Professional Enablers Strategy 2024-2026: https://www.nationalcrimeagency.gov.uk/who-we-are/publications/724-
cross-system-professional-enablers-strategy/file


https://www.fca.org.uk/publication/opbas/accountancy-sector-isewg-terms-of-reference.pdf
https://www.fca.org.uk/publication/opbas/accountancy-sector-isewg-terms-of-reference.pdf
https://www.fca.org.uk/publication/opbas/legal-sector-intelligence-sharing-expert-working-group-terms-of-reference.pdf
https://www.fca.org.uk/publication/opbas/legal-sector-intelligence-sharing-expert-working-group-terms-of-reference.pdf
https://assets.publishing.service.gov.uk/media/642561b02fa8480013ec0f97/6.8300_HO_Economic_Crime_Plan_2_v6_Web.pdf
https://assets.publishing.service.gov.uk/media/642561b02fa8480013ec0f97/6.8300_HO_Economic_Crime_Plan_2_v6_Web.pdf
https://www.nationalcrimeagency.gov.uk/who-we-are/publications/724-cross-system-professional-enablers-strategy/file
https://www.nationalcrimeagency.gov.uk/who-we-are/publications/724-cross-system-professional-enablers-strategy/file
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Dé dam bao cac co quan co tham quyén co quyén truy cap kip thoi vao théng
tin ve quyén sé hiru huong loi , diéu quan trong Ia cac khu vuc phép 1y phai &p
dung nhat quéan céc bién phap trang phat tuong xung va co tinh ran de dbi voi tat
ca cac phap nhan néu khong tuan thu cac yéu cau duy tri va bao céo thong tin vé
quyén s& hitu huéng loi .

Nhirng cai tién ciaa Pakistan trong viéc ap dung cac bién phap trirng phat
ddi voi phap nhan va céc théa thuan phap Iy khong tuan thi cac yéu cau vé
théng tin vé quyén sé hiru huéng loi

Pakistan gan day da dat dugc tién b tich cuc trong viée tang cudng hiéu qua
cua hé thong PCRT/CTTKB théng qua viéc ap dung cac bién phap tring phat
tuong xung va ran de di v4i cac phap nhan (va céac thoa thuan phap 1y) vi khong
tuan tha cac yéu cau vé cong bd quyén sé hitu huang loi .

Pakistan recently completed one full cycle of inspections in respect of all
categories of legal persons (and legal arrangements) during which it imposed
sanctions for a total of PKR 2,385.58 million (~ USD 85.6 million) against 54,593
entities, the majority of which were companies, but also included limited liability
partnerships and wagfs (charitable or philanthropic foundations), trusts and
cooperatives. Pakistan also imposed other types of enforcement measures such as
suspensions, de-registrations, etc. Further, it implemented a WTC portal, enabling
the collection of information, including beneficial ownership information of all
wagf, trusts and cooperatives in the country, which is accessible by Pakistan’s
competent authorities.

Pakistan gan day d hoan thanh mét dot thanh tra toan dién ddi véi tat ca cac
loai hinh phéap nhén (va cac thoa thuan phap 1y), trong dé ap dat cac bién phap xi
phat tong cong 2.385,58 triéu PKR (~ 85,6 tricu USD) ddi véi 54.593 t6 chuc,
phan 16n trong s6 d6 1a cac cong ty, nhung ciing bao gom cac cong ty hop danh
trach nhiém hiru han va quy tur thién, quy tin thac va hop tac xa. Pakistan ciing ap
dat céc loai bién phap thuc thi khac nhu dinh chi, huy dang ky céng ty, v.v. Hon
nita, ho da trién khai mot cong thdng tin WTC, cho phép thu thap thong tin, bao
gom thong tin quyén s& hitu thu huong loi cua tat ca cac quy tu thién, qu tin thac
va hop tac x3 trong nudc, ma cac co quan c6 tham quyén cua Pakistan co thé truy
cap duoc.

Macao, Trung Quéc giam sat va xir phat phap nhan

Nam 2023, Macao, Trung Qudc dd cong bd Béo céo danh gia rui ro cia dac
khu hanh chinh Macao vé rira tien/tai trg khiing bo/tai tro pho bien vii khi huy diét
hang loat (2022). Pau nim 2024, Macao, co quan c6 tham quyén cta Trung QUOC
da cong bo b&o céo nay va sap xép céac sang kién tiép can cong dong, bao gom
tiép can voi linh viuc TCSP (cdng chiing vién va luat su).
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Vin phong Tinh béo Tai chinh Macao, Trung Qudc (GIF) da theo ddi chat ché
viéc lam dung phép nhan hoac dich vu TCSP ¢6 thé xay ra. Vao nam 2023, Nhom
Phan tich Théng tin Tai chinh cua GIF di tién hanh danh gia chién luoc dic biét
va xac dinh céc cong ty vo boc dang ngd. Nhém nghién ctru di chuéan bi két qua
tom tat cia cac trudng hop cu thé va vao thang 8 nam 2023, da chuyén chung dén
nguoi gidm sat ctia nganh: Vian phong Phap ché (DSAJ). GIF hién dang tién hanh
mot phan tich chién lugc theo cha dé vai cac thdng tin tir bao co giao dich dang
ngo STR dé xac dinh xem céc dich vu TCSP ¢6 thé c6 lién quan dén cac cong ty
vo boc. Két qua s& duogc chia sé véi cac co quan tham quyén sau khi nhém nghién
ctu hoan chinh béo céo.

Thdng qua Macao, quan hé d6i tac cong tu cua Trung Qudc, GIF ciing di dinh
ky chia sé két qua phan tich chién lugc véi khu vyc tu nhan dé ting cuong cac
bién phap phong ngira va giam thiéu nham ngan chan viéc lam dung phap nhan.
Vao nam 2020 va 2021 trong giai doan COVID-19, GIF da chia sé danh sach cac
tén cong ty vo boc véi céc td chuc tai chinh dé ho c6 thé 4p dung cac bién phap
kiém soat noi bo cia minh. GIF hién dang chuan bi mot danh sdch méi dé chia sé
Vi cac td chire tai chinh va co quan gidm sét.

Macao, Trung Québc cé mot loat cac bién phap tring phat twong xtng va mang
tinh ran de ma cac co quan ¢ tham quyén sir dung dé xu ly hanh vi rira tién theo
Luat s6 2/2006 (Ngan chan va tran ap toi pham rira tién) va tai trg khang bd theo
Luat s6 3/2006 (Ngin chan va tran ap toi pham khiing bd). Biéu nay bao gom phat
tién hozc giai thé. Tién phat c6 thé dao dong tir 10.000 MOP (~ 1.250 USD) dén
20 triéu MOP (~ 2,5 triéu USD) va giai thé cong ty co thé dugc ap dung khi phap
nhan duoc thanh 1ap vaéi y dinh thuc hién hanh vi RT/TTKB hoac khi viéc thuc
hién nhiéu 1an hanh vi pham t6i d6 chitng minh rang phap nhan dang bi cac thanh
vién hoac ban quan ly lam dung cho muc dich RT/TTKB.

Hon nita, phap nhan ciing c6 thé phai chiu mot s6 hinh phat bo sung, nhu cam
thuc hién mot sé hoat dong nhat dinh trong khoang thoi gian tir 1 dén 10 nam;
tudc quyén duoc trg cap hoac trg cap bai cac co quan chinh phit hodc cac to chire
cdng cong; dong cira co so trong thai gian tir 1 thang dén 1 nam; dong cira co thoi
han viéc thanh 14p, 1énh cam tu phap; va cong khai ban &n. Ngoai trach nhiém
hinh su d6i véi hanh vi RT/TTKB, ciing c6 quy dinh vé xt phat vi pham hanh
chinh d6i véi nhiing t6 chirc khdng tuén thu cac nghia vu phong chdng rira tién/
chéng tai tro khing b, ngay ca khi ho hanh dong cau tha. Nhitng vi pham nay c6
thé bi phat tién tir 100.000 MOP (~ 12.500 USD) dén 5 triéu MOP (~ 625.000
USD).

1.6 Két luan

Va0 giita nim 2024, nhiing ngudi ding diu FATF, INTERPOL va UNODC
da dua ra 101 kéu goi hanh dong t6i cac québc gia thanh vién FATF khan truong
day manh nd luc nham han ché khoan loi nhuan bat hop phap khong 16 do toi
pham c6 t6 chic xuyén quéc gia tao ra. Mot phuong phap quan trong dugc toi
pham str dung mét céch ¢ td chic xuyén qudc gia 1a lam dung phap nhan.
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Cac khuyén nghi cua FATF cung cap cho cac khu vuc phép ly cong cu dé
chéng lai hiéu qua viéc lam dung phap nhan cho cic muc dich
RT/TTKB/TPBVKHDHL. Thong tin duoc néu trong chuong nay da ¢ ging lap
biéu dd cac loai hinh lam dung phéap nhan cho muc dich RT/TTKB, bao gém viéc
str dung céc yéu td hd trg chuyén nghigp va cac quyén c4 nhan nhu bao vé quyen
riéng tu va dac quyén nghé nghiép hop phéap. Noi dung phan tich da cho thay yéu
cau cap bach VG cac khu vuc phap ly trén toan cau trong viéc thuc hién cac
khuyen nghi vé kiém soét rui ro RT/TTKB/TTPBVKHDHL trong R.1, c4c yéu
cau vé tinh minh bach cua phap nhan dugc quy dinh trong R. 24 (va R. 25 dbi voi
cac thoa thuan phap 1y) va cac yéu cau hop tac quoc té trong R. 40. Dong gop cua
cac phai doan APG ciing néu rd mot sé yéu t6 rat hiéu qua cua hé théng phong,
Chong RT/TTKB/TPBVKHDHL nhu déng ky quyen s¢ hiru huong loi |, quan hé
dbi tac véi khu vuc TCSP va hop tac quéc té ma cac khu vuc phép ly c6 thé thuc
hiéen dé chéng lai viéc lam dung phadp nhan cho muc dich
RT/TTKB/TTPBVKHDHL.



